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The Law of Indorsement and Transfer 
of Checks * 


Editorial Staff of The Banking Law Journal 


What constitutes negotiation. 

Location of indorsement on check. 

Form of indorsement. 

Special! indorsement. 

Indorsement in blank. 

Blank indorsement changed to special indorsement. 
Transfer of bearer instrument specially indorsed. 
Liability of indorser where paper negotiable by delivery. 
Conditional indorsements. 

Qualified indorsements. 

Restrictive indorsements under the Negotiable Instru- 
ments Law. 

Restrictive indorsements under the Uniform Commercial 
Code. 

Indorsement containing words of assignment or guaranty. 
Check payable to two or more persons. 

Check payable to agent or fiduciary. 

Transfer without indorsement. 

Indorsement by infants or others lacking legal capacity. 
Reacquisition; striking out indorsements. 

Order in which indorsers are liable. 

Warranties of a general indorser under the Negotiable 
Instruments Law. 

Warranties of a qualified indorser and transferor by de- 
livery under the Negotiable Instruments Law. 
Warranties under the Uniform Commercial Code. 
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§ 5.1. What constitutes negotiation. The three methods of 
transferring a check (distinguished from the first delivery of the 
* This article is the first of a series to be incorporated in a book on the law 

of negotiable instruments. 
185 
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check to the payee and from acquisition of the check by the drawee 
or payor bank upon payment) are (a) by operation of law, as 
where title to a check would pass to the executor, administrator or 
personal representative of the holder upon holder’s death, or where 
title would pass to the receiver or trustee in bankruptcy of the 
holder upon holder’s bankruptcy or insolvency, (b) by assignment 
and (c) by negotiation, the most common method of transfer. 

Negotiation is the transfer of an instrument in such form that 
the transferee becomes a holder. If the instrument is payable to 
bearer, it may be negotiated by delivery; if payable to order, it 
is negotiated by indorsement plus delivery. Delivery of an order 
instrument without indorsement would be an assignment only. 

Negotiation does not include the first delivery or “issue” of a 
check, under either the Uniform Commercial Code or the Negotiable 
Instruments Law, although the payee to whom the check is issued 
becomes the first holder.” 

Moreover, negotiation does not take place at the end of the 
line, where the check is acquired by the drawee or payor bank 
upon payment; the drawee or payor bank does not become a 
holder of the check.® 

Thus, if A draws a check to the order of B on drawee bank 


Z and B cashes the check at bank Z or deposits it for credit to his 
own account at bank Z, there has been no negotiation of the check 


1. N. I. L. §30 and U. C. C. §3-202 
(1). 


2. See Britton, Transfers and Nego- 
tiations under the Negotiable Instru- 
ments Law and Article 3 of the Uni- 
form Commercial Code, 32 Texas L. 
Rev. 153, 158. 

Under both the Code and the 
N. I. L., negotiation should not in- 
clude the issuance of the instrument. 
However, some courts, in order to 
reach the result that the payee is a 
holder in due course, have indicated 
that issuance to the payee is in effect 
a negotiation. Such reasoning would 
be unnecessary under the Code, since 
the Code specifically provides that 
the payee may be a holder in due 
course, U. C. C. §3-202 (2). 


N. I. L. §191 defines “holder” as 
“the payee or indorsee of a bill or 


note, who is in possession of it, or 
the bearer thereof.” 

U. C. C. §1-201 (20) defines 
“holder” as “a person who is in pos- 
session of * * ® an instrument * * ® 
drawn, issued or indorsed to him or 
to his order or to bearer or in blank.” 

“Issue” of an instrument is defined 
in N. I. L. §191 and U. C. C. §3-102 
(1)(a). 

3. Wells Fargo Bank v. Bank of 
Italy (19381) 214 Cal. 156, 4 Pac. 
(2d) 781, 49 B. L. J. 265; Harlan E. 
Moore & Co. v. Champaign Nat. Bank 
(1957) 13 Ill. App. ‘2d) 282, 141 
N. E. (2d) 97; National Bank of 
Commerce v. Farmers & Merchants 
Bank (1910) 87 Neb. 841, 128 N. W. 
522, 37 B. L. J. 519; Aurora State 
Bank v. Hayes-Eames Elevator Co. 
(1911) 88 Neb. 187, 129 N. W. 279, 
28 B. L. J. 280. 
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at any time.* On the other hand, if B, the payee of the check, 
turns it over to C, a transfer of the check has taken place. If the 
check is indorsed by B, a negotiation has also taken place. If the 
check is delivered to C without B’s indorsement, no negotiation 
has taken place although C might be regarded as an assignee and 
would appear to have acquired certain rights in the check, in- 
cluding the right to require B’s indorsement.® 


§ 5.2. Location of indorsement on check. Where an instru- 
ment is payable to order and an indorsement is necessary to transfer 
title, the indorsement must be in writing and the proper place for 
it is on the back of the instrument. It is not, however, absolutely 
essential that the indorsement be placed on the back. It may be 
written on the face,® and it has been held that the indorsement may 
be written on the left end of the face of a note.’ 

A signature in an ambiguous capacity is deemed to be an indorse- 
ment.§ 

It is not absolutely necessary that an indorsement be written on 
the instrument itself; the indorsement may be made on a paper at- 
tached to the instrument know as an allonge.® The paper bearing 
the indorsement must be physically attached to the instrument; a 
separate writing will constitute only an assignment.’® The usual 
reason for making use of an allonge is that there is no longer room 
on the instrument itself for an indorsement. 


§ 5.3. Form of indorsement. The signature of the indorser, 
by itself, without additional words, is a sufficient indorsement.” 
The Negotiable Instruments Law provides that, if the name of the 
payee or indorsee is misspelled or wrongly designated, the holder 


4. It is assumed that all transac- 
tions take place at the same banking 
office. A different result might ob- 
tain where the payee deposits a check 
drawn on one branch of a bank in 
a different branch of that bank, each 
branch being regarded for collection 
purposes as a different bank. See 
Dean v. Eastern Shore Trust Co. 
(1930) 159 Md. 218, 150 Atl. 797, 
47 B. L. J. 579. 

5. See §5.16 infra. 

6. Fisher Lumber Co. v. Robbins 
(1919) 104 Kan. 619, 180 Pac. 264, 
386 B. L. J. 502. See also White 
System of New Orleans v. Hall 


(1951) 219 La. 440, 53 So. (2d) 
227, 68 B. L. J. 657. 

7. Shain v. Sullivan (1895) 106 
Cal. 208, 39 Pac. 606. 

8 N. I. L. §§17 (6) and 63. 
U. C. C. §3-402. 

9. N. I. L. §31 and U. C. C. §3-202 
(2). The Code requires that the 
paper be “so firmly attached” to the 
instrument “as to become a _ part 
thereof.” 

10. Bailey v. Mills (1952) 257 Ala. 
239, 58 So. (2d) 446, 69 B. L. J. 383. 

11. N. I. L. §31 and U. C. C. §3- 
204 (2). 
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may negotiate by writing the name as in the instrument, adding 
if he thinks fit his proper signature.12 In a Pennsylvania case, it 
appeared that a check was indorsed to the order of Integrity Title 
Insurance and Trust Co. The trust company indorsed the check 
“Integrity Trust Co.” It was held that the check was improperly 
indorsed.* 


The Code provides: “Where an instrument is made payable to a 
person under a misspelled name or one other than his own he may 
indorse in that name or in his own or both; but signature in both 
names may be required by a person paying or giving value for the 
instrument.” 14 The N. I. L. does not embody the latter clause. 


The signature of a corporation to which a check is payable is a 
sufficient indorsement without the addition of the signature of the 
officer by whom the indorsement is made.’* On the other hand, 
if a corporate officer sees fit to add his own name to the corporate 
signature, he should indorse in the form “X. Corp. by A. B., Treas- 


urer,” to avoid possible personal liability as an indorser.’* 


A rubber stamp indorsement is valid and sufficient to transfer 
title to the instrument indorsed,17 when made by one having 


12. N. I. L. §48. 


13. Integrity Trust Co. v. Lehigh 
Ave. Business Men’s Bldg. & Loan 
Assn. (1922) 273 Pa. 46, 116 Atl. 
539, 21 A. L. R. 1554, 389 B. L. J. 
552. 

The Stutz Atlanta Motor Co. may 
negotiate a check given to it and 
made payable to Stutz Motor Car Co. 
of America, Inc. See Atlanta & Lowry 
Nat. Bank v. Carrollton First Nat. 
Bank (1928) 388 Ga. App. 768, 145 
S. E. 521. 

14. U. C. C. §3-208. 


15. Security State Bank v. State 
Bank (1916) 31 N. D. 454, 154 
N. W. 282, 32 B. L. J. 858. 

An indorsement on a note giving 
the name of the payee corporation 
with a blank space for officer’s signa- 
ture left unfilled is not a sufficient 
indorsement. Community Savings & 
Loan Co, v. Eifort (1931) 111 W. Va. 
308, 161 S. E. 564. 


16. See Chapter 1 §§1.9 and 1.10 
where signature by an agent is dis- 
cussed. For an example of unneces- 
sary litigation arising from an irregu- 
lar form of indorsement by an agent, 
see Commercial Nat. Bank v. Reichelt 
(1922) 62 Mont. 302, 204 Pac. 1037, 
89 B. L. J. 563, involving an indorse- 
ment on a note reading “J. H. Irwin, 
President Great Northern Surety Co., 
Great Falls, Mont.” 


17. American Union Trust Co. v. 
Never Break Range Co. (1917) 196 
Mo. App. 206, 190 S. W. 1045, 34 
B. L. J. 179. 


An indorsement on a check may 
be by rubber stamp or affixed by 
someone other than the payee. It 
is the authority to indorse and not 
the physical act that determines the 
validity of the indorsement. Manu- 
facturers Trust Co. v. Lafayette Nat. 
Bank (1957) 2 Misc. (2d) 518, 154 
N. Y. S. (2d) 390. 
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authority.2* Such an indorsement, like all indorsements,’® does not 
“prove itself”; and a person bringing an action on an instrument so 
indorsed must show that it was indorsed for value before maturity 
and without notice of any defect, where the indorsement is denied.”° 
It has also been held that a typewritten indorsement and one by 
lead pencil is valid.* Moreover, an indorsement may be made 
by mark. Such an indorsement by mark should be witnessed.” An 
indorsement consisting of numerical symbols has been held valid.”* 
In another case, such an indorsement was held insufficient to confer 
on a subsequent taker of the instrument holder in due course 
status.** 

An instrument cannot be indorsed for part of its amount, and 
an indorsement intended to be partial only and not for the full 
amount does not operate as a negotiation.*® 


§ 5.4. Special indorsement. A special indorsement specifies the 


person to whom, or to whose order, the instrument is to be payable, 
as for instance an indorsement reading “Pay to the order of B” and 
signed “A.” Where an instrument is so indorsed, the indorsement 
of the special indorsee is necessary for further negotiation.2* An 


18. State Savings Bank v. Krug 
(1920) 108 Kan. 108, 193 Pac. 899, 
38 B. L. J. 85. 

A rubber indorsement stamp for 
use only in connection with the de- 
posit of checks is ineffective where 
the bank permits checks to be cashed 
rather than deposited. Rivers v. Lib- 
erty Nat. Bank (1926) 135 S. C. 107, 
188 S. E. 210, 44 B. L. J. 92. 

19. In an action against a bank on 
a certified check, where the defend- 
ant denies the genuineness of payee’s 
indorsement, plaintiff must prove the 
payee’s handwriting. Donahue v. Bank 
of America (1916) 161 N. Y. S. 232, 
83 B. L. J. 904. 

20. Mayers v. McRimmon (1906) 
140 N. C. 640, 53 S. E. 447, 23 
B. L. J. 628, 32 B. L. J. 266. 

21. Pingree Nat. Bank v. McFar- 
land (1921) 57 Utah 410, 195 Pac. 
818, 38 B. L. J. 710 (typewritten); 
Cooper v. Bailey (1863) 52 Me. 230, 
87 B. L. J. 425 (lead pencil). See 


also Brown v. Butchers & Drovers 
Bank, note 23 infra. 

22. Field’s Admr. v. Perry Co. State 
Bank (1926) 214 Ky. 24, 282 S. W. 
555. 

An unwitnessed indorsement by 
mark has been held valid. Jackson 
v. Tibble (1908) 156 Ala. 480, 47 
So. 310. 

23. An indorsement in lead pencil 
consisting of the figures “1.2.8.” is 
valid. Brown v. Butchers & Drovers 
Bank (1844) 6 Hill (N. Y.) 448, 41 
Am. Dec. 755, 26 B. L. J. 579. 

24. The use of the number “8160” 
for an indorsement on a sight draft 
was held insufficient to confer holder 
in due course status on a subsequent 
holder. Bowles v. Billik (1947) 27 
Wash, (2d) 629, 178 Pac. (2d) 954, 
64 B. L. J. 671. 

25. N. I. L. §32 and U. C. C. §3- 
202 (38). 

26. N. I. L. §34 and U. C. C. §3- 
204 (1). 
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indorsement reading “Pay to B” or “Pay B” and signed by “A” is a 
valid special indorsement, the addition of the words “or order” not 
being required.** 


§ 5.5. Indorsement in blank. An indorsement in blank, under 
both the Code and the N. I. L., is one which specifies no indorsee; 
and an instrument so indorsed is payable to bearer and may be 
negotiated by delivery alone. The Code adds a provision that such 
an instrument may be negotiated by delivery until specially in- 
dorsed. In form, a blank indorsement consists of writing merely 
the name of the indorser on the back of the instrument.*® 

Where the payee of a check indorsed it “Pay to the order of 
stalin ” leaving sufficient space in the blank to permit writing 
there the name of an indorsee, although no name was written in 
that space, it was held that the check had been made payable to 
bearer and might be further negotiated by delivery alone.*® 


§ 5.6. Blank indorsement changed to special indorsement. The 
holder of an instrument indorsed in blank may convert the indorse- 
ment into a special indorsement by writing over the signature of 
the indorser “any contract consistent with the character of the in- 
dorsement.” °° Where the holder of a check indorses it in blank 
and deposits it, any provision consistent with the original in- 
tent of the parties may be written over such indorsement.* This 
rule would enable a person receiving from the payee a check in- 
dorsed by the latter in blank to insert the name of the former as a 
special indorsee to avoid the risk of losing all rights to the check 
should it be stolen.** 


§ 5.7. Transfer of bearer instrument specially indorsed. Under 
the N. I. L., an instrument drawn payable to bearer remains a 
bearer instrument notwithstanding a subsequent special indorse- 
ment. The N. I. L. states: “Where an instrument, payable to bear- 








27. Halbert v. Ellwood (1895) 1 
Kan. App. 95, 41 Pac. 67, 37 B. L. J. 
426. 

An indorsement by the payee “Pay 
the within to A. Thatcher” is a spe- 
cial and not a restrictive indorsement. 
The omission of the words “or order” 
is immaterial. Leavitt v. Putnam 
(1850) 3 N. Y. 494, 53 Am. Dec. 
$22, 28 B. L. J. 205. 


28. N. I. L. §34 and U. C. C. §3- 
204 (2). 

29. State v. Hinton (1910) 56 Or. 
428, 109 Pac. 24. 

30. N. I. L. §35 and U. C. C. §3- 
204 (38). 

31. In re Jarmulowsky (C. A., 
N. Y., 1918) 249 Fed. 319. 

32. See Britton, Transfers and Ne- 
gotiations, supra note 2 at p. 165. 
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er, is indorsed specially, it may nevertheless be negotiated by de- 
livery; but the person indorsing specially is liable as indorser to 
only such holders as make title through his indorsement.” ** In 
other words, a check drawn to the order of “cash” remains negoti- 
able by delivery alone even though specially indorsed.** 

What is the status of a check originally drawn to order, indorsed 
by the payee in blank, and then indorsed specially by someone else? 
Under the above N. I. L. provision,** the check might be negotiated 
by delivery alone if it is considered “an instrument payable to 
bearer.” However, another N. I. L. provision states that an instru- 
ment “is payable to bearer . . . when the only or last indorsement 
is an indorsement in blank.” ** This implies that if the last in- 
dorsement is special and the instrument had been drawn payable 
to order, the special indorsement should control a prior blank in- 
dorsement.** Whether such a check is an order or bearer instru- 
ment under the N.L.L. is none too clear; it is suggested that a person 
taking such a check require indorsment by the special indorsee.** 

The Code reverses the rule of the N. I. L. as to a check made 
payable to bearer and provides: “Any instrument specially indorsed 
becomes payable to the order of the special indorsee and may be 
further negotiated only by his indorsement.”*® Thus, a check pay- 
able to “cash” and specially indorsed would, under the Code, be- 
come an order instrument. 

The Code also provides: “An instrument payable to order and 


33. N. I. L. §40. 

34. See In re Schmitt’s Estate 
(1947) 288 Ill. App. 250, 6 N. E. 
(2d) 444 where it is stated that a 
bank in possession of a note original- 
ly payable to bearer but indorsed 
specially has presumptive title, the 
note being a bearer instrument. 

35. N. I. L. §40. 

36. N. I. L. §9 (5). 

37. Leading authorities take the 
position that N. I. L. §40 should 
apply only to an instrument drawn 
payable to bearer; but if §40 is also 
applicable to an order instrument in- 
dorsed in blank and subsequently spe- 
cially indorsed, the effect of N. I. L. 
§9 (5) is vitiated. See Britton on 
Bills and Notes §64 at p. 247; Beu- 
tel’s Brannan, Negotiable Instruments 
Law (7th Ed.) p. 628 et seq. dis- 


cussing N. I. L. §40; 2 Paton’s Digest, 
Indorser and Indorsement §13:9 at 
p. 2102. 

38. The law of New York on this 
point appears unsettled. See State 
of New York Law Revision Commis- 
sion, Legislative Document (1955) 
No. 65 (D) p. 94. 

Parker v. Roberts (1922) 243 Mass. 
174, 187 N. E. 295 has been cited 
as authority for the idea that “once 
a bearer instrument always a bearer 
instrument.” That case involved an 
order note, indorsed in blank, fol- 
lowed by a special indorsement. It 
was held that a subsequent holder 
might disregard the special indorse- 
ment. 

39. U. C. C. §3-204 (1). The 
Comment to §3-204 indicates the in- 
tention to reverse the N. I. L. rule. 
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indorsed in blank becomes payable to bearer and may be negotiated 
by delivery alone until specially indorsed.” *° Thus, if the payee of 
a check indorses it in blank, a subsequent taker may effectively 
indorse it specially. 


§ 5.8. Liability of indorser where paper negotiable by delivery. 
It sometimes happens that a person unnecessarily indorses a ne- 
gotiable instrument; that is, he may indorse a bearer instrument 
even though no indorsement is legally necessary. Under the N. I. 
L., the liability of such an indorser on the instrument is the same 
as if the check had been drawn or indorsed to his order and his in- 
dorsement would have been essential to further transfer of the in- 
strument.* 

The Code continues the above rule by making applicable to 
“every indorser” except one who indorses without recourse the gen- 
eral rule that an indorser will take up a dishonored instrument, pro- 
vided the necessary steps upon dishonor have been taken.*” 


§ 5.9. Conditional indorsements. A conditional indorsement is 
one by which title to the instrument does not pass until the con- 
dition set forth in the indorsement has been fulfilled. As stated in 
one case, a conditional indorsement is one expressing a condition 
on which payment shall be made, as an indorsement to pay a 
named person when he shall deliver a certain certificate.** Examples 
of conditional indorsements are rare, especially with respect to 
checks. 

With respect to conditional indorsements, the N. I. L. provides: 
“Where an indorsement is conditional, a party required to pay the 
instrument may disregard the condition, and make payment to the 
indorser or his transferee, whether the condition has been fulfilled 
or not. But any person to whom an instrument so indorsed is ne- 


40. U. C. C. §3-204 (2). 

41. N. I. L. §67 states: “Where a 
person places his indorsement on an 
instrument negotiable by delivery he 
incurs all the liabilities of an in- 
dorser.” 

42. U. C. C. §3-414 gives the gen- 
eral engagement of every indorser to 
take up a dishonored instrument. The 
warranties of an indorser who re- 
ceives consideration are set forth in 
U. C. C. §3-417 (2). 

43. McGorray v. Stockton Sav. & 


Loan Soc. (1901) 131 Cal. 321, 63 
Pac. 479, 37 B. L. J. 501. 

Oral evidence of a request by the 
indorser to the indorsee bank that 
the latter telephone the drawee bank 
to ascertain that the check is good 
was held inadmissible (and without 
effect as a purported condition) 
where the indorsement was general. 
Church v. National Newark & Essex 
Banking Co. (1922) 97 N. J. L. 237, 
116 Atl. 620, 39 B. L. J. 555. 





INDORSEMENT AND TRANSFER 193 
gotiated, will hold the same, or the proceeds thereof, subject to the 
rights of the person indorsing conditionally.” * 

The Code treats a conditional indorsement as restrictive; the 
Code treatment of such indorsements will be discussed later in this 
chapter.*® 


§ 5.10. Qualified indorsements. A qualified indorsement is an 
indorsement which constitutes the indorser a mere assignor of title 
to the instrument. Such an indorsement relieves the indorser of 
the general obligation to pay if the instrument is dishonored, but it 
does not relieve the indorser of liability arising from warranties on 
the instrument. A qualified indorsement is used sometimes in con- 
nection with the outright sale of time paper; it is rarely used in 
connection with checks. The usual form of such an indorsement 


is by using the words “without recourse” together with the signature 
of the indorser.*® 
gotiability. 

The N. I. L. gives effect to a qualified indorsement as indicated 
above;*? the Code does not define such an indorsement but accords 
with the N. I. L. in relieving a “without recourse” indorser from 
liability on the instrument should it be dishonored. However, the 


A qualified indorsement does not impair ne- 


Code does not relieve a “without recourse” indorser from liability 
where the instrument is in process of bank collection.** 


§ 5.11. Restrictive indorsements under the Negotiable Instru- 
ments Law. The N. I. L. describes three classes of restrictive in- 
dorsements: (a) those which prohibit further negotiation, (b) those 


44. N. I. L. §39. It was held that 3 Am. Dec. 229. 


a drawee bank paying a check in- 
dorsed conditionally may disregard 
the condition, and the fact that 
drawee bank had certified the check 
(payable to drawer’s own order) prior 
to indorsement did not make drawee 
liable to drawer. Keeler v. School 
District (D. C., Or., 1921) 276 Fed. 
755. 

45. U. C. C. §3-205 (a). See §5.12 
for discussion. 

46. Words of similar import may 
be used, for example an indorsement 
including the words “at his own risk.” 
Rice v. Stearns (1807) 3 Mass. 225, 


47. N. I. L. §38. See also N. I. L. 
§65. 

48. U. C. C. §3-414 (1). 
U. C. C. §4-207 (2). 

U. C. C. §3-202 (4) states that 
words of limitation or disclaimer of 
liability accompanying an indorsement 
do not affect its character as such. 

A “without recourse” indorser gives 
limited warranties. U. C. C. §3-417 
(2)(d) and (3). But such an in- 
dorser gives the same warranties as 
any other indorser when transferring 
to a bank for collection. U. C. C. 
§4-207. 


Compare 
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which constitute the indorsee the agent of the indorser, and (c) 
those vesting title in the indorsee in trust for someone else.*® 


The first class, an indorsement prohibiting further negotiation, 
would be an indorsement reading “Pay A only.” This kind of in- 
dorsement is rarely used.5° Such an indorsement must contain ex- 
press words of restriction; the absence of words of negotiation such 
as the words “or order” do not make the instrument restrictive. 
Thus, an indorsement reading “Pay to A”, omitting the words “or 
order”, is special, not restrictive. The effect is the same as if the 
instrument had been indorsed “Pay to A or order.” 54 


The second class, indorsements constituting the indorsee the 
agent of the indorser, is the most common class, since included are 
indorsements for collection in various forms.®2 


There is a difference of opinion whether an indorsement “for 
deposit” is restrictive. One point of view is that such an indorse- 
ment creates more than a mere agency for collection and passes 
title to the bank taking the instrument.®* Other cases hold that the 
indorsement of a check “for deposit” is restrictive, that the bank 
taking the check is a bailee until it is collected, when it becomes 


debtor to the depositor for the proceeds.*4 


codified in the Bank Collection Code.™ 


This latter rule is 
In considering indorse- 


ments “for deposit” as well as those in terms “pay any bank”, it 


49. N. I. L. §36 reads: “An in- 
dorsement is restrictive, which either: 
(1) Prohibits the further negotiation 
of the instrument; or (2) Constitutes 
the indorsee the agent of the in- 
dorser; or (3) Vests the title in the 
indorsee in trust for or to the use of 
some other person. But the mere 
absence of words implying power to 
negotiate does not make an indorse- 
ment restrictive.” 

50. The only known U. S. case 
where this kind of indorsement is in- 
volved is Power v. Finnie (1797) 4 
Call. (Va.) 411, where the indorse- 
ment read “Pay the within contents 
to Jack Power only.” 

51. Leavitt v. Putnam supra note 
27. 

52. An indorsement for collection 
and remittance is a restrictive indorse- 
ment which creates the relation of 


principal and agent. Lippitt v. 
Thames Loan & Trust Co. (1914) 
88 Conn. 185, 90 Atl. 369. See also 
Vermont Evaporator Co. v. Taft 
(1935) 107 Vt. 400, 181 Atl. 100. 


53. Midwest Nat. Bank & Trust Co. 
v. Niles & Watters Sav. Bank (1921) 
190 Iowa 752, 180 N. W. 880, 38 
B. L. J. 798. 


54. Haskell v. Avery (1902) 181 
Mass. 106, 63 N. E. 15, 19 B. L. J. 
878; First Nat. Bank v. John Morrell 
& Co. (1928) 58 S. D. 496, 221 
N. W. 95, 60 A. L. R. 863, 46 B. L. J. 
148. 


55. B. C. C. §4. First Nat. Bank 
v. North Jersey Trust Co. (1940) 18 
N. J. Misc. 449, 14 Atl. (2d) 765; 
Soma v. Handrulis (1938) 277 N. Y. 
223, 14 N. E. (2d) 46, 55 B. L. J. 
477. 
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appears that title to a check restrictively indorsed will pass to the 
bank where the depositor is permitted to draw before collection 
has been completed; and a bank may become a holder in due course 
of a check so indorsed.** 


The indorsement of a check “Pay any bank” or in like terms has 
been held restrictive by some courts and is statutorily declared re- 
strictive in those states having the Bank Collection Code.** Other 
courts have held the indorsement non-restrictive.®* If non-restric- 


tive, such an indorsement might be regarded as special, to any 
bank, or might be thought of as a blank indorsement, specifying no 
particular indorsee.™ 


It is suggested here that indorsements “for deposit” and “pay 
any bank” are used only in connection with collections, should be 
regarded as restrictive and should be notice to any subsequent taker 
of rights in the instrument reserved by the indorser. Despite such 
notice of rights reserved, it does not appear inconsistent to accord to 
a bank taking such a check rights of ownership and holder in due 
course status if the proceeds are withdrawn before collection is 
completed. It is also suggested that such indorsements are restric- 
tive among bankers by custom. 


The third class of restrictive indorsements consists of those vest- 
ing title in the indorsee in trust for or to the use of some other per- 
son. An example would be “Pay A for account of B” or “Pay A for 
the use of B.” Such an indorsement does not destroy negotiability 
but any subsequent holder takes the instrument with notice of the 
rights of the person for whose benefit the instrument is transferred. 
This type of indorsement does not appear often on checks and its 
use is not recommended. While it has been held that an indorse- 
ment in this style might pass title to the indorsee, subject to the 


56. Lowrance Motor Co. v. First 
Nat. Bank (C. A., Ga., 1956) 238 
Fed. (2d) 625, 59 A. L. R. (2d) 
1164; Fourth National Bank v. Mayer 
(1892) 89 Ga. 108, 14 S. E. 891. 

See also Chapter 4 §4.6. 

57. First Nat. Bank v. Weitzel 
(C. A., Ky., 1917) 239 Fed. (2d) 
497; Citizens Trust Co. v. Ward 
(1916) 195 Mo. App. 228, 190 S. W. 
364; same case (1921) 230 S. W. 6538. 

The indorsement is restrictive un- 
der B. C. C. §4, applied in Lipshutz 
v. Philadelphia Sav. Fund Soc. (1933) 


107 Pa. Super. 481, 164 Atl. 74, 50 
B. L. J. 954. 

58. Interstate Trust Co. v. U. S. 
Nat. Bank (1919) 67 Colo. 6, 185 
Pac. 260, 10 A. L. R. 705, 37 B. L. J. 
500; First Nat. Bank v. Cross & Nap- 
per (La. App., 1934) 157 So. 636, 
52 B. L. J. 235; National Bank of 
Commerce v. Bossemeyer (1917) 101 
Neb. 96, 162 N. W. 503, 34 B. L. J. 
897. 

59. See Britton on Bills and Notes 
pp. 270 and 271. 





196 THE BANKING LAW JOURNAL 
rights of the beneficiary, but free of defenses available against the 
indorser,®° the contrary has also been held.* 

The effect of a restrictive indorsement is described in the N. I. L. 
as follows: “A restrictive indorsement confers upon the indorsee 
the right: (1) To receive payment of the instrument; (2) To bring 
any action thereon that the indorser could bring; (3) To transfer 
his rights as such indorsee, where the form of the indorsement 
authorizes him to do so. But all subsequent indorsees acquire only 
the title of the first indorsee under the restrictive indorsement.” ® 

The N. I. L. makes no express provision as to the effect of a 
restrictive indorsement on an instrument drawn payable to bearer 
or previously indorsed in blank.** The absence of any provision in- 
dicates that a restrictive indorsement on such an instrument should 
be given effect as if the instrument were an order instrument. 


§ 5.12. Restrictive indorsements under the Uniform Commer- 
cial Code. The Code groups restrictive indorsements into four 


classifications: (a) conditional indorsements, (b) indorsements pro- 
hibiting further transfer of the instrument, (c) indorsements signify- 
ing a purpose of deposit or collection and (d) indorsements for the 
benefit or use of the indorser or another person.®* Although con- 


60. In Hook v. Pratt (1879) 78 
N. Y. 871, 34 Am. Rep. 539, an in- 
dorsee under an indorsement “Pay to 
the order of Mrs. Mary Hook for the 
benefit of her son Charlie” was able 
to hold the estate of the drawer on the 
instrument notwithstanding a claim 
that the indorsee did not take for 
value. 

61. In Gulbranson-Dickinson Co. v. 
Hopkins (1919) 170 Wis. 326, 175 
N. W. 93, the payee of certain notes, 
in order to pay a debt owed to plain- 
tiff, transferred the notes to a bank 
“for credit the account” of the plain- 
tiff. It was held that plaintiff could 
not be a holder in due course under 
the indorsement and was therefore 
subject to a defense of failure of 
consideration available to the maker 
against the payee. 

See also Werner Piano Co. v. Hen- 
derson & Reese (1915) 121 Ark. 165, 
180 S. W. 495, 37 B. L. J. 520. 


62. N. I. L. §87. 


63. For the rule under the N. I. L. 
where an instrument drawn payable 
to bearer or indorsed in blank is 
specially indorsed, see §5.7 supra. 


64. N. I. L. §47 reads: “An instru- 
ment negotiable in its origin continues 
to be negotiable until it has been re- 
strictively indorsed or discharged by 
payment or otherwise.” 

N. I. L. §40 supra note 33 applies 
only to special indorsements. 


65. U. C. C. §3-205 reads: “An in- 
dorsement is restrictive which either 
(a) is conditional; or (b) purports 
to prohibit further transfer of the in- 
strument; or (c) includes the words 
‘for collection’, ‘for deposit’, ‘pay any 
bank’, or like terms signifying a pur- 
pose of deposit or collection; or (d) 
otherwise states that it is for the 
benefit or use of the indorser or of 
another person.” 
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ditional indorsements are not classified “restrictive” in the N. I. L.,® 
the three N. I. L. classes of restrictive indorsements correspond with 
Code restrictive classifications (b), (c) and (d).°* Indorsements “for 
deposit,” “for collection” or “pay any bank” are expressly restric- 
tive within classification (c) above. 

No restrictive indorsement prevents further transfer or negotia- 
tion of the instrument.®* 

The chief substantive changes from the N. I. L. effected by the 
Code in this area are provisions insulating banks from the effects of 
restrictive indorsements and express provisions that takers of in- 
instruments restrictively indorsed may qualify as holders in due 
course. 

It is specified that an intermediary collecting bank and a payor 
bank receiving an item from another bank for payment would not 
be affected by any restrictive indorsement on a check except one 
placed thereon by the immediately prior transferor or person pre- 
senting the check for payment (such transferor or presenting party 
always being another bank.)®® This Code rule recognizes that 
intermediary collecting banks and payor banks handle collection 
items in bulk and are not in a position to examine indorsements 
without undue interference with the collection process. 


In this connection, a New York case might be noted, where it 
appeared that plaintiff, who had received a check to her order 
given in a real estate transaction, indorsed the check “for deposit” 
and then delivered it to the custody of a “friend.” The custodian 
had a third person deposit the check in an account with a bank. 
The depositary bank sent the check to defendant intermediary bank 
for collection and defendant, in turn, forwarded the check to the 
drawee bank where it was paid. After payment, the third person 
withdrew the proceeds of the check and turned them over to the 
“friend” who then absconded. Plaintiff sued defendant intermedi- 
ary bank, the depositary bank having become insolvent in the 


66. See §5.9 supra. the person presenting for payment.” 


67. The N. I. L. grouping is given 
in the first paragraph of §5.11 supra. 

68. U. C. C. §3-206 (1). 

69. U. C. C. §3-206 (2) reads: 
“An intermediary bank, or a payor 
bank which is not the depositary 
bank, is neither given notice nor 
otherwise affected by a restrictive 
indorsement of any person except 
the bank’s immediate transferor or 


U. C. C. §4-105 (a) defines “de- 
positary bank” as “the first bank to 
which an item is transferred for col- 
lection even though it is also the 
payor bank.” 

An “intermediary bank” is defined 
in U. C. C. §4-105 (c) as “any bank 
to which an item is transferred in 
course of collection except the de- 
positary or payor bank.” 
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The defendant was held liable to plaintiff for the 
The 


meantime. 
amount of the check under the restrictive indorsement.” 
Code would reject such a decision. 

It should be noted that the Code protection does not extend 
to a payor bank receiving a check presented over the counter for 
credit to a depositor’s account or cashing a check drawn on itself. 
The Code rule would also not protect a depositary bank receiving 
a check from a non-bank depositor for collection. In such instances, 
banks are in a position to examine indorsements at the time the 
check is deposited or cashed, or to rely on the good faith and credit 
standing of the depositor. 

The Code also provides that a transferee other than an inter- 
mediary bank who pays or applies value on an instrument consis- 
tently with an indorsement for collection purposes or a conditional 
indorsement becomes a holder for value and may qualify as a holder 
in due course.” 

At this point, it might be noted that conditional indorsements and 
indorsements for collection purposes are treated in like manner, 
although a special provision also governs a “pay any bank” indorse- 
ment.” Indorsements prohibiting transfer, such as “Pay A only,” 
are treated in effect as unrestricted indorsements even though such 
indorsements bear a “restrictive” label. It is recognized that, in 
many instances, even an instrument so indorsed must still be 
transferred for collection.” 

The Code provides that the first taker under an indorsement 
“in trust” or for the benefit of the indorser or some other person 


70. Soma v. Handrulis supra note 
55 


71. U. C. C. §3-206 (3) reads: 
“Except for an intermediary bank, 
any transferee under an indorsement 
which is conditional or includes the 
words ‘for collection’, ‘for deposit’, 


eee? 


‘pay any bank’, or like terms 
must pay or apply any value given 
by him for or on the security of the 
instrument consistently with the in- 
dorsement and to the extent that he 
does so he becomes a holder for value. 
In addition such transferee is a hold- 
er in due course if he otherwise com- 
plies with the requirements * * ° 
on what constitutes a holder in due 


course. 


The above Code subsection makes 
no reference to payor banks, recog- 
nizing that presentment for payment 
is not a transfer. But payor banks 
which are not depositary banks are 
not affected by restrictive indorse- 
ments of anyone other than present- 
ing banks. U. C. C. §3-206 (2) 
supra note 69. 

72. See U. C. C. §3-206 Comment 
4. “Pay any bank” indorsements are 
governed by U. C. C. §4-201 (2) 
which has the effect of locking in 
banking channels any check or other 
item so indorsed. 


73. See U. C. C. §3-206 Comment 
3. 
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may become a holder for value and holder in due course 
if he applies value consistently with the indorsement and 
also provides that later holders are not affected by such an indorse- 
ment.”* The Code thus adopts the rule of a New York decision 
that a transferee under an “in trust” or similar form of indorsement 
is not subject to defenses on the instrument merely by taking an 
instrument so indorsed." 


§ 5.13. Indorsement containing words of assignment or guaran- 
ty. Sometimes a person may write on the back of a check or other 
negotiable instrument words such as “I assign my rights in this 
check” or “I guarantee payment of this instrument” followed by 
his signature. Would such language, together with the signature, 
constitute an indorsement? The N. I. L. has no requirements as 
to the form of indorsement except the provision that the signature 
of the indorser may, alone, be sufficient."® 

While the majority of cases indicate that words of assignment 
or guaranty accompanying a signature on the back of an instrument 
do not negative its character as an indorsement, there are contrary 
decisions." 


The Code should clear up such questions. It states: “Words 
of assignment, condition, waiver, guaranty, limitation or disclaimer 
of liability and the like accompanying an indorsement do not affect 


74. U. C. C. §3-206 (4) reads: soning of Hook v. Pratt supra note 
“The first taker under an indorsement 60 and reject that of Gulbranson- 
for the benefit of the indorser or Dickinson Co. v. Hopkins supra note 
another person * * * must pay or 61. 
apply any value given by him for or —_— 9g. 1. L. §1. The Illinois enact- 
on the security of the instrument con- nent of N. I. L. §31 adds a provision 
sistently with the indorsement and to stating: “® ® ® the addition of words 
the extent that he does so he becomes ¢¢ assignment or of guaranty shall not 


a holder for value. In addition = negative the additional effect of the 
taker is a holder in due course © signature as an indorsement unless 


otherwise engi with the require- otherwise expressly stated.” Ill. Stat. 
ments on what constitutes @ Anno, (Smith-Hurd) c. 98 §51. 
holder in due course. A later holder 
for value is neither given notice nor 77. See discussion Britton on Bills 
otherwise affected by such restrictive and Notes §§58 and 59. See also 
indorsement unless he has knowledge annotations: “Effect of assignment in- 
that a fiduciary or other person has dorsed on back of commercial pa- 
negotiated the instrument in any per’, 44 A. L. R. 1853 and “Indorse- 
transaction for his own benefit or ment of bill or note in form of guar- 
otherwise in breach of duty * * *” anty of payment”, 21 A. L. R. 1875, 
15. The Code would adopt the rea- 33 A. L. R. 97 and 46 A. L. R. 1516. 
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its character as an indorsement.”** The Code also has a provision, 
with no N. I. L. counterpart, stating the effect to be given an in- 
dorsement in the form of a guaranty of payment or of collection.” 


While the use of words of assignment or guaranty on check in- 
dorsements is probably very infrequent, it is conceivable that words 
of assignment may be added to an indorsement by a layman out 
of an excess of caution and a desire to indicate formally that the 
instrument is conveyed, rather than with any intent to limit the 
effect of the signature, or that the use of words of guaranty in- 
dicates both an intention to indorse and to give the indicated 
guaranty.*° 


§ 5.14. Check payable to two or more persons. Checks or 
other negotiable instruments are sometimes made payable to the 
order of two or more persons. The general rule in such instances 
is that, in order to effectively negotiate such an instrument, all must 
indorse, unless the payees happen to be partners, in which event 
one partner has implied authority to indorse for the partnership.** 
The general rule requiring indorsement by all payees, not partners, 
was applied in a Colorado case where a bank receiving for collec- 
tion a check to the order of two persons but indorsed by only one 
of them was held liable to the drawee bank for the amount of the 
check, the latter bank having paid the check but being unable to 
charge the amount to the drawer’s account.® 

One of several payees may, of course, indorse for all where he 
has authority to do so; but there is no presumption of law that 
permits one payee to indorse for the other.** The indorsement by 


78. U. C. C. §3-202 (4). 

79. U. C. C. §3-416 on “Contract 
of Guarantor.” 

80. See U. C. C. §3-202 Comments 
4 and 5. 

This discussion does not apply to 
an indorsement used by banks han- 
dling items for collection with the 
words added “Prior indorsements 
guaranteed.” Indorsements in form 
guaranteeing prior indorsements are 
discussed in Chapter 8. 

81. A partner may effectively in- 
dorse checks payable to his partner- 
ship. Link v. First Nat. Bank (1942) 
$12 Ill. App. 502, 38 N. E. (2d) 815. 

Uniform Partnership Act §9 (1) 


provides that the act of any partner, 
including the execution in the part- 
nership name of any instrument for 
carrying on usual business, binds the 
partnership unless the partner has no 
authority and the person with whom 
he was dealing has knowledge of that 
fact. 7 Uniform Laws Anno. §9 p. 63. 

82. American Nat. Bank v. First 
Nat. Bank (1954) 180 Colo. 557, 
277 Pac. (2d) 951, 72 B. L. J. $29. 

See also Fulton Nat. Bank v. Did- 
schuneit (1955) 92 Ga. App. 527, 88 
S. E. (2d) 853; same case 92 Ga. 
App. 539, 88 S. E. (2d) 862. 

83. Kaufman v. State Savings Bank 
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one of two payees, while insufficient by itself to transfer title, may 
be subsequently ratified by the other payee.** One of two joint 
holders may also indorse or transfer title to the other.*® An in- 
strument payable in the alternative to several payees, such as a 
check to the order of “John Doe or Richard Roe,” may be indorsed 
effectively by either payee alone.** 

The above rules are codified in the N. I. L. although that 
statute makes no express provision as to the indorsement of a check 
payable to the order of alternative payees.8* The Code follows the 
N. I. L. but also expressly permits indorsement by any one of al- 


ternative payees.*®® 


§ 5.15. Check payable to agent or fiduciary. It sometimes 
happens that a check is drawn to the order of an individual who 


(1908) 151 Mich. 65, 114 N. W. 863, 
25 B. L. J. 223. 

A drawee bank and a collecting 
bank were not liable to a wife who 
was the co-payee of a check on which 
her indorsement was forged by her 
husband, the other payee, where the 
check and its proceeds were held by 
the husband and wife as tenants by 
the entirety. Payment to the hus- 
band was payment to both the hus- 
band and wife. Bello v. Union Trust 
Co. (C. A., Fla., 1959) 267 Fed. (2d) 
190, 76 B. L. J. 887. 

84. Allen v. Corn Exchange Bank 
(1903) 87 App. Div. 335, 84 N. Y. S. 
1001, appeal dismissed 181 N. Y. 278, 
73 N. E. 1026. 

Failure to obtain indorsement of 
co-payee was overlooked where it ap- 
peared that the amounts of the checks 
involved actually reached the persons 
intended to receive them. Federal 
Land Bank v. Omaha Nat. Bank 
(1929) 118 Neb. 489, 225 N. W. 471. 

Where one of two payees of a 
check indorses it and collects the pro- 
ceeds and it appears that the other 
payee has no right to or interest in 
the proceeds, the latter has no claim 
against the drawee bank which paid 
the check. Yarborough v. Peoples 
Nat. Bank (1931) 162 S. C. 332, 160 


S. E. 844, 49 B. L. J. 327. 

85. State Bank of Connell v. Pacific 
Grain Co. (1923) 125 Wash. 149, 215 
Pac. 350. 

86. Union Bank v. Spies (1917) 
151 Iowa 178, 180 N. W. 928, 28 
B. L. J. 583; Voris v. Schoonover 
(1914) 91 Kan. 530, 1388 Pac. 607, 
31 B. L. J. 455; Page v. Ford (1913) 
65 Or. 450, 131 Pac. 1013. 


87. N. I. L. §41 reads: “Where an 
instrument is payable to the order of 
two or more payees or indorsees who 
are not partners, all must indorse, 
unless the one indorsing has authority 
to indorse for the others.” 

N. I. L. §8 (5) permits an instru- 
ment to the order of “one or some 
of several payees.” 

88. U. C. C. §3-116 reads: “An 
instrument payable to the order of 
two or more persons (a) if in the 
alternative is payable to any one of 
them and may be negotiated, dis- 
charged or enforced by any of them 
who has possession of it; (b) if not 
in the alternative is payable to all of 
them and may be negotiated, dis- 
charged or enforced only by all of 
them. 

U. C. C. §3-110 (1) (d) permits 
alternative payees. 
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is described as agent in some capacity for another person. Ex- 
amples might include checks to the order of “John Doe, Treasurer 
of the Town of Mainville”, “John Doe, Treasurer, Ringer Telephone 
Co.”, “John Doe, Cashier, Last National Bank”, “John Doe, Sec- 
retary City Club” or “John Doe, agent for Richard Roe.” In all 
such instances, it appears to be the commercial understanding that 
the description following the name of the individual agent named 
as payee is for the purpose of making the instrument payable to 
the principal, while the agent is named as payee for convenience 
in enabling him to cash the check or collect its proceeds.* 

If a check is drawn in such form what are the rights of the agent 
and his principal? The N. I. L. provides: “Where an instrument 
is drawn or indorsed to a person as ‘Cashier’ or other fiscal offcer 
of a bank or corporation, it is deemed prima facie to be payable to 
the bank or corporation of which he is such officer; and may be 
negotiated by either the indorsement of the bank or corporation, 
or the indorsement of the officer.”®° 

The N. I. L. provision covers the situation of a check to the 
order of a bank or corporation officer, but not instances where 
a check is drawn to the order of an officer or agent of a club or other 
unincorporated person or organization, nor is it clear that it covers 
checks to the order of a fiscal officer of a municipality.*! The N. I. 
L. also does not expressly cover checks to the order of a fiduciary 
where the beneficiary is also named, such as to the order of “John 
Doe, Trustee of Roe Trust” or “John Doe, Executor under Will of 
Richard Roe” or “John Doe, Trustee of St. Mary’s Building Fund.” 

The Code covers all such checks to the order of an agent or 
fiduciary of a named principal or beneficiary, in the following lan- 
guage: “An instrument made payable to a named person with the 
addition of words describing him (a) as agent or officer of a speci- 


89. See U. C. C. §3-117, Comment 
1, from which the discussion of the 
text is adapted. 


90. N. I. L. §42. 

N. I. L. §44 provides: “Where any 
person is under obligation to indorse 
in a representative capacity, he may 
indorse in such terms as to negative 
personal liability.” 


91. The word “corporation” in 
N. I. L. §42 does not include cities 
and towns. Franklin Savings Bank 
v. Framingham (1912) 212 Mass. 92, 


98 N. E. 925; Capital Savings etc. 
Bank v. Framingham (C. A., Mass., 
1917) 246 Fed. 553. 

But a check to the order of the 
treasurer of a town is the property 
of the town and the treasurer may 
not indorse it for circulation. Quincy 
Mut. Fire Ins. Co. v. International 
Trust Co. (1914) 217 Mass. 370, 104 
N. E. 845. 

An instrument to the order of a 
person as president of a bank is pay- 
able to the bank. Griffin v. Erskine 
(1906) 131 Iowa 444, 109 N. W. 18. 





INDORSEMENT AND TRANSFER 203 
fied person is payable to his principal but the agent or officer may 
act as if he were the holder; (b) as any other fiduciary for a speci- 
fied person or purpose is payable to the payee and may be negotiat- 
ed, discharged or enforced by him; (c) in any other manner is pay- 
able to the payee unconditionally and the additional words are with- 
out effect on subsequent parties.” *? 

Under Code subparagraph (b) above, the fiduciary payee may 
negotiate the check without giving notice by such act that he might 
be acting in breach of duty.** Under subparagraph (c), additional 
words describing a payee or indorsee, such as in a check to the 
order of “John Doe, Agent,” are surplusage. Such a check might 
be regarded as to the order of “John Doe.” 

It should be noted that, under the Code, a check “to the order 
of an office or officer by his title . . . is payable to the principal but 
the incumbent of the office or his successors may act as if he or 
they were the holder.” This rule would apply where a check is 
drawn to the order of “Treasurer of the Town of Mainville,” “Sec- 
retary of the City Club” or “Swedish Consul.” 


§ 5.16. Transfer without indorsement. Transfer of an order 
instrument without indorsement vests in the transferee such right 
or title as the transferor had in the instrument.® Such a transfer is 
not negotiation. Where the payee of a check delivered it to the 
plaintiff without indorsement, the payee dying the next day, and 
the plaintiff thereafter had the check certified by the drawee bank, 
it was held that the plaintiff might recover from drawee bank, it ap- 
pearing that there was no defect in plaintiff's title to the instrument.®* 


In addition to acquiring title to a check transferred without in- 


92. U. C. C. §3-117. 

93. This accords with U. C. C. 
§3-304 (2) and (4) (e) and Uniform 
Fiduciaries Act §§2 and 4, 9B Uni- 
form Laws Anno. §§2 and 4 at pp. 16 
and 19. 

94. U. C. C. §3-110 (1) (f). See 
also N. I. L. §8 (6) which permits 
a check to “the holder of an office 
for the time being”, without specify- 
ing the rights of such incumbent or 
of his principal. See also Chapter 2 
§2.5 at note 49. 

95. N. I. L. §49 and U. C. C. §8- 
201 (1). 


96. Meuer v. Phenix Nat. Bank 
(1904) 94 App. Div. 331, 88 N. Y. S. 
83, affd 183 N. Y. 511, 76 N. E. 
1100, 21 B. L. J. 48, 317. 

Where payee of cashier's checks 
was directed by a court to deliver 
them to corporation of which he was 
president, and delivered them unin- 
dorsed, such delivery evidenced intent 
to pass title and bank was not liable 
for paying checks to corporation with- 
out payee’s indorsement. Ellithorpe v. 
Pioneer Trust & Sav. Bank (1954) 2 
Ill. App. (2d) 253, 119 N. E. (2d) 
393. 
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dorsement, the transferee obtains the right to the indorsement of 
the transferor. But the status of the transferee as holder in due 
course dates only from the time of the indorsement and not from 
the time of the transfer.% 
This is illustrated by a New York case wherein the drawer of 

a check payable to his own order obtained its certification upon 
false representations; the drawer then transferred it for value, but 
neglected to indorse it through an oversight. Before the holder ob- 
tained the drawer’s indorsement he was notified by the drawee bank 
of the fraud. It was held that the indorsement did not relate back 
to the time of the transfer and the check was subject to the defense 
of fraud, notice of which had been given to the holder before he 
secured the indorsement.®® 

Where the indorsement of the payee is not upon the instrument 
at the time of its delivery but is obtained before the holder has 
notice of any infirmity in the check, a different situation is pre- 
sented; and it has been held that under such circumstances the hold- 
er is a holder in due course.*® 

Where a check is deposited in payee’s bank account without 
payee’s indorsement, it has been held that payment of the check by 
the drawee bank was proper, it appearing that payee had actually 


received the proceeds of the check.’ This rule has been expressly 
sanctioned in the Code.’ 


§ 5.17. Indorsement by infants or others lacking legal capacity. 
The indorsement or assignment of a check or other instrument by a 
corporation or infant passes the property therein, notwithstanding 


97. N. I. L. §49 and U. C. C. §3- 
201 (38). 

A transferee is entitled to an un- 
qualified indorsement in the absence 
of an agreement to the contrary. 
U. C. C. §3-201 (8). Simpson v. 
Roseburg First Nat. Bank (1919) 94 
Or. 147, 185 Pac. 913; Parr v. Fort 
Pierce Bank (19380) 100 Fla. 941, 
130 So. 445. 


98. Goshen Nat. Bank v. Bingham 
(1890) 118 N. Y. 349, 23 N. E. 180. 


99. National Mechanics Bank v. 


Schmelz Nat. Bank (1923) 1386 Va. 


$3, 116 S. E. 380, 40 B. L. J. 540. 


100. Gilbert v. Chase National Bank 
(D. C., N. Y., 1952) 108 F. Supp. 
229, 70 B. L. J. 32. 

101. U. C. C. §4-205 (1) reads: 
“A depositary bank which has taken 
an item for collection may supply 
any indorsement of the customer 
which is necessary to title unless 
the item contains the words ‘payee’s 
indorsement required’ or the like. In 
the absence of such a requirement a 
statement placed on the item by the 
depositary bank to the effect that the 
item was deposited by a customer or 
credited to his account is effective as 
the customer’s indorsement.” 
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that from want of capacity the corporation or infant may incur no 
liability thereon. Such is the rule of the N. I. L.® 

The Code continues the above rule in greatly expanded form. 
It provides that negotiation is effective to transfer the instrument 
even if made by an infant; a corporation exceeding its powers or any 
other person without capacity, and even if obtained by fraud, duress, 
mistake, as a part of an illegal transaction, or in breach of duty. 
However, such a negotiation may be set aside in an appropriate 
case unless the check or other instrument has been acquired by a 
holder in due course.!% 


§ 5.18. Reacquisition; striking out indorsements. It sometimes 
happens that A will negotiate a check or other instrument to the 
order of B and will later reacquire it, either from the indorsee B or 
from a subsequent holder C. Under the N. I. L., where an instru- 
ment is negotiated back to a prior party, he may “reissue and fur- 
ther negotiate the same.” But in such case he may not enforce pay- 
ment against any intervening party to whom he was personally 
liable.°* Thus, in the above example, A, upon reacquisition, might 
negotiate to D, but he could not enforce any rights respecting the 
instrument against the intervening parties B and C. 

The N. I. L. also provides that the holder may strike out any 
indorsement not necessary to his title. Such indorser and “all in- 
dorsers subsequent to him” would be relieved of liability on the in- 
strument.?% 

The Code combines the above rules in a provision reading: 
“Where an instrument is returned to or reacquired by a prior party 
he may cancel any indorsement which is not necessary to his title 
and reissue or further negotiate the instrument, but any intervening 
party is discharged as against the reacquiring party and subsequent 
holders not in due course and if his indorsement has been cancelled 
is discharged as against subsequent holders in due course as well.”}% 

The Code also provides, with respect to reacquisition, that “a 
transferee who has himself been a party to any fraud or illegality 
affecting the instrument or who as a prior holder had notice of a 
defense or claim against it cannot improve his position by taking 
from a later holder in due course.”!©7 

It would appear that a payee or holder who fails to deliver a 
check indorsed to his intended transferee or who reacquires it from 


102. N. I. L. §22. 105. N. I. L. §48. 
103. U. C. C. §3-207. 106. U. C. C. §3-208. 
104. N. I. L. §50. 107. U. C. C. §3-201 (1). 
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the person to whom delivery was made still retains title to the check. 
Thus, where a bank issued its check to the order of a person apply- 
ing for a loan to purchase an automobile and the borrower-payee in- 
dorsed the check, in the presence of a bank official, to the order of a 
certain automobile dealer, and then took the check and negotiated 
it to a third party, the latter was able to enforce payment of the 
check notwithstanding the absence of indorsement by the automo- 
bile dealer. 


§ 5.19. Order in which indorsers are liable. Indorsers are or- 
dinarily liable, as respects one another, in the order in which they 
indorse, unless they otherwise agree.’°® Joint payees or joint in- 


dorsees who indorse are deemed to indorse jointly and severally.'"° 


§ 5.20. Warranties of a general indorser under the Negotiable 
Instruments Law. Under the N. I. L., every general or unqualified 
indorser of a check (including all indorsers except those who in- 
dorse “without recourse”) gives an engagement to pay the check 
in the event of its dishonor, provided the necessary steps (present- 
ment, notice of dishonor and protest) have been taken." 

In addition, every general or unqualified indorser (including 
those who indorse in blank, specially or restrictively) gives certain 
warranties on the instrument which are stated to run in favor of 
subsequent holders in due course. The warranties are (a) that the 
instrument is genuine and in all respects what it purports to be, 
(b) that the indoser has good title to the instrument, (c) that all 
prior parties had capacity to contract, and (d) that the instrument 
is at the time of indorsement valid and subsisting.” 

It should be noted that the warranties under the N. I. L. do not 


108. Hall v. Bank of Blasdell 
(1954) 306 N. Y. 336, 118 N. E. 
(2d) 464, 71 B. L. J. 604. 

109. N. I. L. §68 and U. C. C. §3- 
414 (2). 

110. N. I. L. §68 and U. C. C. 
§3-118 (e). 

111. The concluding part of N. I. L. 
§66 reads: “And, in addition, he 
[every indorser who indorses with- 
out qualification] engages that on due 
presentment, it [the instrument] shall 
be accepted and paid, or both, as the 
case may be, according to its tenor, 


and that if it be dishonored, and the 
necessary proceedings on dishonor be 
duly taken, he will pay the amount 
thereof to the holder, or to any sub- 
sequent indorser who may be com- 
pelled to pay it.” (Matter in brackets 
supplied from previous portions of 
N. I. L. §66.) 

The “necessary proceedings on dis- 
honor” refer to notice of dishonor and 
protest. See N. I. L. §§89-118. See 
also Chapter 12. 

112. N. I. L. §66 which includes 
by reference N. I. L. §65 (1), (2) 
and (3). 
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run to the drawee or payor, but only to subsequent holders."4* The 
omission of the drawee or payor as a party to whom the warranties 
run has caused substantial difficulty in applying the N. I. L. to per- 
mit recovery by the drawee or payor in certain situations where 
such recovery is deemed desirable.* Recovery by the drawee or 
payor has been permitted under various legal theories, such as 
implied warranties or payment under a mistake of fact.**> How- 
ever, it should be borne in mind in the discussion to follow that 
warranties to the drawee or payor are not involved, unless specifical- 
ly mentioned. 

In the first place, a general indorser warrants that the check is 
genuine. This means that he warrants the genuineness of the draw- 
er's signature. This warranty would be breached if the drawer’s 


signature is forged or unauthorized, and a subsequent holder may 
recover on the warranty." The warranty would also be breached 
by an indorser transferring a check bearing a forged certification.""* 

The warranty of genuineness would also appear to be breached 
if the check has been materially altered.“* But there would be no 


113. See text at note 3 supra where warranty to a subsequent holder 


it is pointed out that the drawee or 
payor bank is not a holder. 

114. As an example, the practice 
has arisen that banks indorse checks 
and other items handled for collec- 
tion with the words “Prior indorse- 
ments guaranteed.” The use of such 
words by the presenting bank is be- 
lieved necessary because the stamp 
of that bank, even though in the form 
of an indorsement is not an indorse- 
ment at all, but merely a receipt for 
payment, no negotiation taking place 
at the end of the line. A guaranty 
of prior indorsements by collecting 
banks, including the presenting bank, 
is in effect a warranty that no in- 
dorsement has been forged and runs 
in favor of the drawee or payor bank. 
See Chapter 8. 

115. See New York Law Revision 
Commission, Legislative Document 
(1955) No. 65 (D) p. 300. See also 
Britton on Bills and Notes §§133, 139 
and 140. 

116. An indorser is liable on his 


where the maker’s signature on a note 
is forged. Security Trust Co. v. Giglio 
(1926) 4 N. J. Misc. 350, 132 Atl. 
651. See also State v. Farmer (Mo. 
App., 1918) 201 S. W. 955. 

It is indicated that liability might 
be imposed on an indorser where the 
instrument is signed by one without 
authority to sign for the principal. 
Swazey v. Parker (1865) 50 Pa. 441, 
88 Am. Dec. 549. 

An indorser of negotiable paper 
does not warrant to drawee that the 
drawer’s signature is genuine, but 
such warranty extends only to subse- 
quent holders in due course. Security 
State Bank & Trust Co. v. First Nat. 
Bank (La. App., 1941) 199 So. 472, 
58 B. L. J. 163. 

117. Recovery by a_ transferee 
against a transferor was permitted 
where an acceptance on a draft was 
forged. Gurney v. Womersley (Eng., 
1854) 4 E. & B. 133. 

118. See Jones v. Ryde (Eng., 
1814) 5 Taunt. 488. 
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breach of warranty if the alteration takes place after the instrument 
leaves the hands of the indorser.“4® The warranty that the instru- 
ment is genuine would appear to include a warranty that there are 
no “real” defenses of such nature as to void the instrument com- 
pletely in the hands of even a holder in due course, such as fraud 
(where the signer signed without knowing the character of what 
he signed), non-delivery of an incomplete instrument,’ or illegality 
of such a nature as to void the instrument.!*! 

The second warranty is that the indorser has good title to the 
check. This would appear breached if the indorser did not have 
good title because of fraud connected with his acquisition. But 
the major element of this warranty is that no necessary indorsement 
of the payee or other prior indorser was forged.'*? Where payee’s 
indorsement is forged on a check, the legal effect is the same as if 
no indorsement had been made.'** It would appear, however, that 
the warranty would not apply with respect to a forged indorsement 
not necessary to title.!** Thus, if an instrument is payable to bear- 
er at its inception or because it is indorsed in blank, it would appear 
that the warranty would not be breached where a subsequent “un- 
necessary” indorsement is forged. 

The general indorser also warrants that all prior parties had 


capacity to contract. This warranty probably overlaps the warranty 
of genuineness. If the instrument cannot be enforced because the or- 
iginal parties were unable to contract by reason of infancy!*> or lack 
of mental capacity’*® or because an original party was an agent, 


119. First Nat. Bank v. Gridley 
(1906) 112 App. Div. 398, 98 N.Y. S. 


tive and confers no rights on any 
subsequent taker of the instrument 


445, 30 B. L. J. 716. 

120. Under the N. I. L., non-deliv- 
ery of an incomplete instrument is a 
“real” defense good against a holder 
in due course. See Chapter 3 §3.10. 

121. Britton on Bills and Notes 
§§247-250 and 252 suggests that the 
warranty would apply where the in- 
strument is void because of certain 
“real” defenses. 

122. Moler v. State Bank (1929) 
176 Minn. 449, 223 N. W. 780, 62 
A. L. R. 799, 46 B. L. J. 412; Main 
Street Bank v. Planters Nat. Bank 
(1914) 116 Va. 137, 81 S. E. 24. 

123. Under N. I. L. §23, a forged 
or unauthorized signature is inopera- 


against the person whose signature is 
forged or given without authority. 


124. See Hall v. Bank of Blasdell 


supra note 108. 


125. It has been held that an in- 
dorsee may recover from a without 
recourse indorser of a note where the 
maker was an infant, even though 
that fact was unknown to indorser 
and indorsee at the time the note 
was transferred. First Discount Corp. 
v. Hatcher Auto Sales (1952) 90 
Ohio App. 553, 104 N. E. (2d) 587, 
affd 156 Ohio St. 191, 102 N. E. 
(2d) 4, 69 B. L. J. 80. 

126. Thrall v. Newell (1847) 19 
Vt. 202, 47 Am. Dec. 682. 
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partnership or corporation acting without authority,!*7 the indorser 
is liable on his warranty. 

Lastly, the general indorser of a check warrants that it is, at the 
time of indorsement, valid and subsisting. This warranty also ap- 
pears to overlap the warranty of genuineness and it might be 
breached if the instrument is void because of a “real” defense.'** 
This warranty would be breached where the instrument is given 
for a gambling debt and is void under local law’*® or where the 
instrument is void because executed on Sunday.!*° 

Where it appears that one of the foregoing warranties has been 
broken, for instance where a subsequent holder learns that the 
drawer is an infant or that the payee’s indorsement is a forgery, the 
general indorser is liable to the subsequent holder even though the 
check is not presented for payment and no notice is given the in- 
dorser. Failure to take necessary steps such as presentment releases 
an indorser from liability on his engagement to pay if the check is 
dishonored, but not on his liability as a warrantor. 

There is good reason for this distinction. Suppose a check is 
drawn by A, payable to the order of B, and indorsed by B to C. As- 
sume also that C presents the check for payment at the drawee 
bank and payment is refused. If C gives notice of dishonor to B, 
the latter is able to take up the check at once and proceed against 
the drawer A. But if C does not give timely notice to B, B may in 
the meantime lose the opportunity of protecting himself by pro- 
ceeding against A. During that time, A may become insolvent or 
may leave the area. Because of such possibilities, the N. I. L. de- 
clares that B is discharged if prompt notice of dishonor is not 
given.1*! 

Compare the above case with the case, under the same facts, 
that A is an infant, not liable on the instrument, and payment is 
refused. B, by indorsing, warranted A’s capacity to contract. B is 
liable on his warranty without notice. Giving B notice would not 
improve his situation; he is no more able to compel A to pay than 
is C, nor does it matter whether A’s circumstances should change 
in some other manner. Therefore B’s liability as warrantor is in- 


127. Leonard v. Draper (1905) 
187 Mass. 536, 73 N. E. 644; Jacobs 
v. Brown (1927) 259 Mass. 232, 156 
N. E. 26. 

128. See text at note 121 supra. 


129. Wachovia Bank & Trust Co. 
v. Crafton (1921) 181 N. C, 404, 107 


S. E. 316, 16 A. L. R. 1875, 38 
B. L. J. 492. 

130. Prescott Nat. Bank v. Butler 
(1893) 157 Mass. 548, 32 N. E. 909, 
28 B. L. J. 900. 

131. N. I. L. §89. See also Chap- 
ter 12, 
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dependent of the obligation of a subsequent party to make due 
presentment and give notice of dishonor or protest.'®* 


One further point might be noted. The warranties of a general 
indorser are stated to run only to subsequent holders in due 
course.!23_ As will be seen in the next section of this chapter, a per- 
son transferring without indorsement gives some of the same war- 
ranties to his immediate transferee. A “without recourse” indorser 
apparently gives certain warranties to any subsequent holder, 
whether or not a holder in due course.!** There appears no logical 
reason to extend the limited warranties given by a qualified in- 
dorser to a broader class of subsequent holders than the “holder in 
due course” class favored by the warranties of the general indorser. 
It is suggested that the warranties of a general indorser should run 
to any subsequent holder taking in good faith, for value, and with- 
out knowledge of any facts that would constitute a breach of war- 
ranty.1%5 


§ 5.21. Warranties of a qualified indorser and transferor by 
delivery under the Negotiable Instruments Law. The contract of 
a qualified indorser or of one who transfers a check by delivery 
without indorsement differs somewhat from that of the general 
indorser. A person indorsing “without recourse” or in similar terms 
and a person who transfers without indorsement do not give the en- 
gagement given by the general indorser to pay the instrument upon 
dishonor.** But such transferors do not escape all possible liability; 
they give limited warranties. 


Such transferors give three of the warranties given by the general 
indorser: (a) that the instrument is genuine and in all respects what 
it purports to be, (b) that the qualified indorser or transferor has 
good title to the instrument, and (c) that all prior parties had 
capacity to contract.157 


In place of the warranty given by a general indorser that the in- 
strument is valid and subsisting, a qualified indorser or transferor 
without indorsement warrants that he has no knowledge of any 


132. Turnbull v. Bowyer (1869) 40 
N. Y. 456, 100 Am. Dec. 523, 28 
B. L. J. 902. 

133. N. I. L. §66 preamble states: 
“Every indorser who indorses without 
qualification, warrants to all subse- 
quent holders in due course: * * *” 

134. N. I. L. §65, 


135. See Britton on Bills and Notes 
p. 1024. 

136. N. I. L. §66 supra note 111, 
which gives the engagement to pay, 
does not apply to qualified indorsers 
or transferors without indorsement. 

137. N. I. L. §65 (1), (2) and 
(3). 
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fact which would impair the validity of the instrument or render it 
valueless.1*8 

There is one distinction made in the N. I. L. between a quali- 
fied indorser and a transferor without indorsement with respect to 
warranties: the latter gives the warranties only to his immediate 
transferee; the former, by implication gives the warranties to all 
subsequent holders as well as his immediate transferee.'*® 

The warranties of a qualified indorser or a transferor without in- 
dorsement do not run in favor of the drawee or payor.*° 

It should also be noted that where a “broker or other agent” 
negotiates an instrument without indorsement he incurs all the 
liabilities of a transferor without indorsement unless he discloses 
the name of his principal and the fact that he is acting as agent.’* 
This rule has had little or no construction in the courts. It would 


appear to mean that an agent selling an instrument (not merely 
transferring it for collection or presenting it for payment) without 
indorsement must disclose to the transferee-purchaser the fact that 
the former is acting as agent for a named principal in the specific 
sale of the instrument. The rule would likely have little or no ap- 
plication to ordinary transfers or negotiations of checks.'*? 


§ 5.22. Warranties under the Uniform Commercial Code. 
Lengthy and elaborate provisions of the Code treat of automatic 
warranties given by those who transfer checks or other instruments 
or receive payment on them. The obvious intent of the Code 
draftsmen in framing the parallel warranty provisions of Article 
3, the N. I. L. replacement, and Article 4, on bank deposits and 
collections, is to clear up many of the difficulties encountered under 
the N. I. L. and to set forth the warranties in precise and functional 
terms.'*8 

On the whole, the Code warranties reflect the law as enunciated 
in the N. I. L. warranties'* and as promulgated in the courts. How- 
ever, the approach is novel; the Code sets forth warranties express- 


138. N. I. L. §65 (4). 

139. N. I. L. §65. 

140. American Hominy Co. v. Mil- 
liken Nat. Bank (D. C., Ill, 1920) 
273 Fed. 550; First Nat. Bank v. 
Brule Nat. Bank (1918) 41 S. D. 87, 
168 N. W. 1054. 

141. N. I. L. §89. 

142. See Britton on Bills and Notes 
p. 1016. 


An authorized agent indorsing an 
instrument incurs no personal liability 
where the instrument discloses the 
name of the principal and indicates 
that the agent signs in a representa- 
tive capacity. 

143. U. C. C. §§3-417 and 4-207 
set forth the Code warranties. 

144. N. I. L. §§65 and 66. 
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ly running to the payor or to an acceptor (including a bank certify- 
ing a check) and also sets forth warranties running to transferees 
other than the payor or acceptor. In addition, the Code treatment 
of warranties in both Articles 3 and 4 make it certain that the war- 
ranties will apply to any instrument whether it is transferred for 
collection solely in banking channels, is handled in its entirety out- 
side banking channels or is transferred both out of and in banking 
channels. 


As in the N. I. L., a transferor of a check gives certain warranties 
to subsequent holders. In the first place, he warrants that he has a 
good title to the instrument or is authorized to obtain payment or 
acceptance on behalf of one who has a good title, and that the 
transfer is otherwise rightful.*° This warranty would parallel the 
N. I. L. warranty of title,*° would constitute a representation that 
no prior necessary indorsement is forged and a promise that the in- 
strument had not been wrongfully obtained. 


In the second place, a transferor warrants that “all signatures are 
genuine and authorized.”1**7 This is a broad warranty against 
forgery of the signature of the drawer, acceptor or any indorser, and 
would parallel the N. I. L. warranty of genuineness.'** This war- 


ranty would appear to overlap the warranty of title in that both war- 
ranties negative that there are prior forged indorsments; but it is 
possible that the “signature” warranty might cover any indorse- 
ment, even one not necessary to title. 


In the third place a transferor warrants that the instrument has 
not been materially altered.1*° This warranty would also parallel the 
N. I. L. warranty of genuineness.*° 


Fourthly, there is a warranty given by a transferor that “no 
defense of any party is good against him.” *' This would parallel the 
N. I. L. warranties that all prior parties had capacity to contract and 
that the instrument is valid and subsisting.°* A “without recourse” 
indorser under the Code merely warrants that he has no knowledge 
of a defense,’** this paralleling the N. I. L. warranty of a qualified 
indorser that he has no knowledge of any fact that would impair the 


145. U. C. C. §§3-417 (2)(a) and 4-207 (2)(c). 

4-207 (2)(a). 150. See note 146 supra. 
146. N. I. L. §§65 (2) and 66 (1). 151. U. C. C. §§3-417 (2)(d) and 
147. U. C. C. §§3-417 (2)(b) and 4-207 (2)(d). 

4-207 (2)(b). 152. N. I. L. §§65 (3) and 66 (1) 
148. N. I. L. §§65 (1) and 66 (1). and (2). 
149. U, C, C. §§3-417 (2)(c) and 153. U. C. C. §3-417 (3). 
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validity of the instrument or render it valueless.%* It should be 
noted that a “without recourse” indorser transferring an instrument 
to a bank for collection purposes makes the general warranty of 
“no defense” rather than the limited warranty of “no knowledge of 
defense.” 155 

Lastly, a transferor warrants that he has no knowledge of any 
insolvency proceeding instituted with respect to the maker or ac- 
ceptor or the drawer of an unaccepted instrument.1** This pro- 
vision is novel but seems to accord with prior case law.** 

Under Article 3 of the Code, the warranties are given by “any 
person who transfers an instrument and receives consideration” to 
“his transferee” and “if the transfer is by indorsement” the warranty 
runs to any subsequent holder who takes the instrument in good 
faith.°* Thus an indorser, in effect, gives warranties which run 
with the instrument.'®® 

Under Article 4, the warranties are given by a person transfer- 
ring an item’ to a bank for collection and by each collecting bank 
to every subsequent collecting bank, but the warranty is given only 
if the transferor receives “a settlement or other consideration” for 
the item. Where collection is involved, the warranty is given and 
runs with the check or other item, whether or not it is indorsed.1* 


Under the Code an unqualified indorser gives an engagement to 
pay the instrument in the event of its dishonor and the giving of 
any necessary notice of dishonor and protest.1®? This engagement 
is not given by a “without recourse” indorser unless he transfers an 
item to a collecting bank and receives “a settlement or other con- 


sideration.” In the bank collection process, no limited effect is 
given a “without recourse” indorsement; such an indorser gives 
the same engagement to honor as an unqualified indorser.1® 


The Code also provides that a selling agent or broker not dis- 


indorsement re- 
U. C. C, §3-417 


transferor without 
ceive consideration. 


154. N. I. L. §65 (4). 
155. U. C. C. §4-207 (2)(d). 


156. U. C. C. §§3-417 (2)(e) and 
4-207 (2)(e). 

157. N. I. L. §65 (4) would prob- 
ably cover the warranty. See Britton 
on Bills and Notes §256. 

158. U. C. C. §3-417 (2). 

159. U. C. C. §3-417 Comment 8. 
A transferor without indorsement gives 
the warranties only to his immediate 
transferee as in the original N. I. L. 
§65; but the Code requires that the 


(2). 

160. “Item” is defined as “any in- 
strument for the payment of money 
even though it is not negotiable” but 
not including money, U. C. C. §4-104 
(1)(g). A check in the process of 
collection would be an item. 

161. U. C. C. §4-207 (2) and (8). 

162. U. C. C. §3-414 (1). 


163. U. C. C. §4-207 (2). 
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While the warranties to the payor or acceptor have been briefly 
closing that he is acting as such gives the warranties, but if he makes 
such disclosure warrants only his good faith and authority.’** This 
provision would broaden the N. I. L. rule to apply whether the 
transfer is with or without indorsement, but would apply only to a 
sale as distinguished from a transfer for collection.1® 


As stated at the beginning of this section, the Code also sets 
forth warranties running to the payor or acceptor. Such warranties 
are that the transferor or person obtaining payment or acceptance 
(including the presenting party) warrants to the payor or acceptor 
that (a) he has a good title or is authorized to obtain payment or 
acceptance on behalf of one who has a good title, (b) he has no 
knowledge that the signature of the maker or drawer is unauthoriz- 
ed and (c) the instrument has not been materially altered..°* Cer- 
tain limitations or exceptions to the warranties against knowledge 
of forgery or against material alteration exist;!** they will be dis- 
cussed in connection with forged or altered checks.1* 
discussed here, they will be revisited elsewhere in this volume.’ 
They are important because many of the cases involve an attempt 
by the drawee or payor bank to recover its payment on a forged or 
altered instrument or one with a forged indorsement. At this point, 
it is well to note that no warranty is given the payor or acceptor that 
the drawer’s signature is genuine or authorized, although such a 
warranty is given to subsequent holders. The warranty to the 
payor or acceptor is only of no knowledge of an unauthorized draw- 
er’s signature.!7° 





164. U. C. C. §3-417 (4). 


165. See text at notes 141 and 142 
for discussion of N. I. L. rule. See 
also U. C. C. §3-417 Comment 11. 


166. U. C. C. §§3-417 (1) and 4- 
207 (1). 

The Bank Collection Code in §4 
states that every restrictive indorse- 
ment constitutes a guaranty of prior 
indorsements to subsequent holders 
and to the drawee. There exists sub- 
stantial doubt whether this automatic 
guaranty would apply where a re- 
strictive legend is placed on a check 
by a bank presenting it for payment, 
since the presenting bank does not 
“indorse” a check to the drawee or 


payor, but merely receipts for pay- 
ment. In any event, it is banking 
practice to specifically guarantee prior 
indorsements. See note 114 supra. 

167. The most important exception 
is that no warranty is given by a 
holder in due course acting in good 
faith against material alteration, where 
the instrument is accepted in its al- 
tered form and the holder acquired 
the instrument subsequent to the ac- 
ceptance. See U. C. C. §§3-417 (1) 
(c)(iii) and 4-207 (1)(c) (iii). 

168. See Chapters 14 and 15. 

169. See Chapters 14 and 15. 


170. See U. C. C. §3-417 Com- 
ment 4, 





Bank Law News - A Summary 
of 1960 State Legislation 


The legislatures of 21 states met in regular session in 1960, 
while one state legislature continued its 1959 session into 1960. 
A number of special sessions were also held. 

Following is a summary of state enactments considered of 
interest to bankers. 


A.B.A.-Recommended Statutes 

Two states, Mississippi (S.B. 1879) and New York (c. 362), 
enacted the Redefinition of Inland Bills of Exchange Act, ap- 
proved at the 1959 A.B.A. Spring Meeting as a recommended 
statute, thus following the example of Illinois, which had adopt- 
ed the act in 1959. A modified version of this law also exists in 
California, and the Uniform Commercial Code has a provision 
covering the same subject matter. 

The Redefinition of Bills of Exchange Act eliminates the 
necessity of protest, as a condition of the liability of drawers and 
endorsers of bills of exchange, except those which show on 
their face that they are drawn and payable outside the United 
States. Thus “required” protest as to certain kinds of items col- 
lected through banking channels will be eliminated. 

New York (c. 726) also adopted the Fictitious Payee Act. 

New York (c. 519) added to its existing adverse claims laws. 
The addition covers situations where there are conflicting claims 
of authority to act with respect to accounts or other property 
held by a bank or trust company, such as conflicting claims of 
right to operate corporation accounts arising out of proxy dis- 
putes, etc. 

Massachusetts (c. 374) replaced its State Arbitration Act 
with the new Uniform Arbitration Act. 


General Banking Legislation 
New York (c. 237) made changes affecting bank holding 
companies and branch banking. The new law permits, subject 


This article is reprinted with the permission of the editors of BANKING, a pub- 
lication of the American Bankers Association, New York 16, N. Y. 
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to supervisory approval, bank holding companies to own cer- 
tain interests in banks located in different banking districts of 
the state but subjects such holding companies to supervisory 
control. The new law also authorizes banks in New York City to 
branch into adjoining counties and vice versa. Certain addi- 
tional branch privileges are also granted for savings banks and 
savings and loan associations. 

Other New York laws relating to branches include a law (c. 
76) requiring Banking Board approval of the opening of a 
foreign branch, another law (c. 533) permitting a foreign bank- 
ing organization to open a branch in the state where the foreign 
jurisdiction grants reciprocal privileges, and a law (c. 1064) per- 
mitting a bank in New York City to open a “public accommoda- 
tion office” in a limited area near the bank or near a branch office 
of such bank. A Mississippi law (S.B. 1858) authorizes drive-in 
teller windows. 

Georgia (H.B. 712) prohibits bank holding companies and 
branch banks but permits a bank to open in a limited area a 
“bank office” or a “bank facility” with certain powers or func- 
tions 

Georgia (H.B. 708) prohibits new private banks. 

Alaska (H.B. 391) enacted a law authorizing the organiza- 
tion and operation of mutual savings banks. 


Bank Personnel 
Michigan (Act 87) permits a bank, within certain limits, to 
purchase its own stock for use in connection with stock option 


plans for officers or other personnel. 


Holidays 
Virginia (cc. 24 and 588) extended optional Saturday clos- 
ing to additional areas of the state. 


Books and Records 

South Carolina (H.B. 2299) enacted a law relating to re- 
tention and destruction of bank records. The new law accords 
substantially with the provision on that subject included in the 
A. B. A. Model State Banking Code. 
Interest on Public Deposits 

Georgia (Act 912) revised its laws governing deposits of 
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state funds to provide for time deposits at interest of funds in 
excess of current operating expenses or investment of such funds 
in certain public obligations. The new law requires that other 
state funds be deposited subject to check. 


Dormant Accounts and Abandoned Property 

Virginia (c. 330) adopted the Uniform Disposition of Un- 
claimed Property Act, applicable to bank deposits and certain 
other property unclaimed for 17 years and to fiduciary-held 
property unclaimed for 7 years. 

Kentucky (H.B. 389) revised its existing unclaimed property 
laws to include certain provisions of the Uniform Act and to 
extend the provisions of its laws to additional classes of un- 
claimed property, such as fiduciary-held property, safe deposit 
box contents and certified checks which have not been presented 
for payment. 


Provisions Concerning Deposits 
New York (c. 818) permits a bank to pay to a nonresident 
executor or other fiduciary an amount on deposit by or other- 


wise owing to a nonresident decedent or a nonresident under 
disability and provides that such payment, without necessity of 
court order or ancillary administration in the state, will dis- 


charge the bank’s liability. 


Loans and Investments 

Alaska (H.B. 274) permits banks to make certain loans to 
veterans which are guaranteed by the Department of Com- 
merce of that state. Michigan (H.B. 3) provides for student 
loans guaranteed by an agency of the state. New York (c. 296) 
provides that a loan to a minor who is attending a college or uni- 
versity in the state to finance his education may not be dis- 
affirmed by such minor on the ground of infancy. 

Alaska (H.B. 417) enacted the Model Foreign Bank Loan 
Act which permits out-of-state banks and certain other classes 
of lenders to make mortgages and other loans in Alaska without 
qualifying to do business there. Louisiana (A. 386) clarifies 
certain in-state lending activities as not doing business in the 
state on the part of out-of-state lenders. 
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Loans and Mortgages 

Laws liberalizing restrictions on real estate loans by banks 
are briefly summarized here. Michigan (Act 87) raised the 
maximum limit of a 20-year instalment mortgage loan from 
66 2/3% to 75% of the appraised value of the real estate taken as 
security, authorized certain loans on real estate leaseholds and 
extended the maximum term of certain construction loans from 
9 to 18 months. New York (c. 357) changed the maximum 
limit of a real estate loan from a general limit of 66 2/3% of ap- 
praised value to a limit of 80% of appraised value where the se- 
curity consists of a 1- or 2-family dwelling, 75% of appraised 
value on other improved property and 66 2/3% of appraised 
value of unimproved property. The law also changed the limits 
of aggregate real estate loans of various kinds and exempted 
from real estate lending limits certain loans accompanied by 
takeout commitments. Virginia (c. 23) raised the maximum 
limit of certain instalment real estate loans of a 10-to-20-year 
term from 66 2/3% of appraised value to 75% of appraised value 
and also raised the maximum term of certain construction loans 


from nine to 18 months, as well as raising the aggregate limits of 
such construction loans. Another Virginia law (c. 22) exempts 
from real estate loan limits certain loans to business organiza- 
tions on real estate mortgages where repayment out of business 
operations is contemplated. 


Bank Instalment Loans 

Massachusetts (c. 272) increased the limit of a personal 
instalment loan by a savings bank or savings department of a 
trust company from $1,000 to $1,500 and the maximum term 
from 30 to 36 months. New York (c. 349) changed its bank in- 
stalment loan law to extend the maximum term of home im- 
provement loans over $1,200 to 61 months and set a maximum 
rate on such loans, where the term exceeds 37 months, at $5 per 
$100 discount. The New York law also authorizes a flat mini- 
mum charge of $10 on bank instalment loans. 

New York (c. 784) and Virginia (c. 74) enacted laws per- 
mitting banks to make revolving credit “check loans.” A law 
of analogous nature had been enacted in New Jersey in 1959. 
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Taxation 

Kentucky (H.B. 505), in a general revision of its tax laws, 
reduced its tax on deposits in Kentucky banks from 10 cents per 
$100 to 1 mill per $100. With respect to deposits in out-of-state 
banks, the new law specifies that intangibles which acquire an 
out-of-state “business situs” are not taxable. 

Rhode Island (H.B. 1278) replaced its former local intan- 
gibles tax with a state tax on intangibles at the same rate, 40 
cents per $100 value. The new state tax does not apply to inter- 
est-bearing deposits, which remain subject to a tax under a 
different law. 

Rhode Island (H.B. 1292) changed the rate of tax on state 
and national banks to 6% of net income. The law left intact the 
alternative tax on state banks based on capital stock. 

Virginia (c. 335) provides for certain abatement of local 
bank stock taxes where a bank in the taxing municipality has a 
branch outside the municipal limits. 


Credit Transactions 

New York (c. 488) regulates the business of financing in- 
surance premiums paid in instalments and requires licensing of 
agencies engaged in premium financing. The maximum rate 
permitted for such financing is $7 per $100 credit extended. 
Banks are exempt from licensing requirements but are subject 
to certain other requirements of the law, including a require- 
ment that a certain notice be given the insured-borrower where 
a policy is to be canceled because of default in making instal- 
ment payments. 

New Jersey (cc. 40 and 41) enacted new laws regulating 
retail instalment sales of motor vehicles and other personal pro- 
perty of $7,500 or less and instalment sales of goods or services 
in connection with improvement of real property. Delaware 
(S.B. 102 and H.B. 550) also enacted laws of like nature. 

Kentucky (S.B. 250) enacted a law regulating loans of $800 
or less by licensed small lenders. The law is inapplicable to 
banks. New York (c. 690) raised the maximum loan limit for 
licensed lenders from $500 to $800 and made other changes in 


its laws governing small loans. 





Branches of National Banks-Recent 
Cases On Review of Decisions of 
Comptroller of The Currency 


JAMES F. BELL*® 
Washington, D. C. 


Congress has adopted State law as the standard by which 
National banks may establish branches. The Comptroller of 
the Currency may only approve the establishment of such 
branches if authorized to State banks by the law of the State 
in question. 12 U.S.C. 36(c). 


It appeared for many years that a State bank had no redress 
in Court if the Comptroller authorized the establishment of a 
National bank which the State bank felt violated applicable 
State law. There is no provision in the National Bank Act 
authorizing such review. As recently as 1957 an authority in 
this field stated: “Well informed opinion is that there is no 
right of appeal from a decision of the Comptroller of the Cur- 
rency. * 

The situation is fast changing. 


In 1958 the United States Court of Appeals for the 6th Cir- 
cuit sustained a District Court grant of an injunction against 
the Comptroller sought by a State bank prohibiting him from 
granting a certificate of authority to a National bank authorizing 
a branch contrary to the provisions of State law.’ In that case 
the Comptroller had given tentative approval of the branch but 
had not issued a certificate of authority. 


In 1960 the United States Court of Appeals for the District 


This article is reprinted from the January 1961 issue of THE BUSINESS LAW- 
YER, a publication of the Section of Corporation, Banking and Business Law of the 
American Bar Association. 

* Member of the District of Columbia Bar. 

1 Stokes, Edwin Public Convenience and Advantage in Application for New Banks 
and Branches, 74 BANKING Law JourNAL 921, 930 (1957). 

2 National Bank of Detroit v. Wayne Oakland Bank, 252 F.2d 537, cert. denied. 
858 U.S. 830 (1958). This appears to be the first time that such an injunction has 
been issued since National banks were first authorized to establish “inside” branches 
by the McFadden Act of 1927 and “outside” branches by the Banking Act of 1983. 


220 





BRANCHES OF NATIONAL BANKS 221 


of Columbia Circuit sustained a District Court grant of an in- 
junction sought by a State bank against the Comptroller pro- 
hibiting him from issuing a certificate of authority authorizing 
a National bank to establish a branch.’ In that case there was a 
pending application of the National bank upon which the 
Comptroller had not yet acted. The injunctive relief, there- 
fore, prohibited the Comptroller from issuing a certificate of 
authority, if he decided to approve the application, pending a 
trial on the issue of whether the issuance would be in violation 
of State law. 

Two other District Courts for the District of Columbia grant- 
ed similar injunctive relief similar to that of the Roseville case 
at the request of the State banks during 1959 and 1960.‘ 

The unusual form of injunctive relief granted in the Rose- 
ville case was necessitated by the fact that it is doubtful, under 
existing case law, whether a State bank has any right to chal- 
lenge the comptroller after he has issued a certificate of author- 


ity.” 


In any event, it is now clear that if a State bank is of the 
opinion that the grant of a pending National bank application 


for a branch violates State law it may secure injunctive relief 
pending a trial on the merits of whether the grant would, in fact, 
violate State law. However, such action must be brought be- 
fore the Comptroller has actually issued a certificate of authority. 

It is interesting to note that the Comptroller brought up 
every conceivable challenge to the right of a State bank to review 
the award of a branch to a National bank. Thus he refused to 
consent to be sued outside of the District of Columbia,*® and, in 


3 Commercial State Bank of Roseville v. Gidney, 174 F.Supp. 770 (D.C. D.C. 
1959), aff'd. May 12, 1960 by the Court of Appeals for the District of Columbia Cir- 
cuit on the grounds that “we agree in general with the opinion of Judge Youngdahl 
in the District Court.” Pet. rehearing denied June 8, 1960. 

4 Bank of Livonia v. Gidney, Dist. Ct. D.C., Civil Action No. 2397-59, temporary 
restraining order granted late in 1959 and preliminary injunction granted on January 
11, 1960. This case was held pending disposition of the Roseville case, fn. 3, page 1, 
by the Court of Appeals. Following that decision, the National bank withdrew its 
application and it is anticipated that the case will be dismissed. See, also Broad 
Street Trust Co. v. Gidney and Philadelphia National Bank, Dist. Ct., D.C., Civil 
Action No. 2265-59, temporary restraining order granted August 15, 1959 and con- 
tinued with Comptroller’s consent; case withdrawn before argument or preliminary 
injunction. 

5 Commercial State Bank of Roseville, Note 3, supra, 174 F.Supp. 770, 776-780, 
and cases cited therein. 

6 Except in the Wayne Bank case, Note 2, supra. 
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suits against a National bank brought outside of the District of 
Columbia, contended that he was an indispensable party. 
When the suit was brought against the Comptroller in the Dis- 
trict of Columbia, he contended that the National bank, which 
can only be sued in the district where it is located, was an indis- 
pensable party. So far this matter has been resolved along the 
lines that, absent the Comptroller's consent, he can only be 
challenged by a State bank in the District of Columbia, and that 
the National bank is not an indispensable party to that suit." 
Only a National bank may sue another National bank outside 
of the District challenging the grant of a branch to such other 
National bank.* 

The Comptroller also argued that a State bank had no stand- 
ing to sue just because it might suffer adverse economic effects. 
If that argument had been sustained, no suits could by brought 
because an adverse competitive effect is the principal reason 
why a State bank would want to bring such a suit. However, 
the Comptroller's argument was rejected by the Courts.’ 

The foregoing has covered recent developments in the law 
on the issue of when and how the Comptroller may be chal- 
lenged by a State bank with regard to a National bank branch 
application. 


7 The Roseville case, Note 3, supra, holds that a National bank is not an indis- 
pensable party to a suit against the Comptroller brought in the District of Columbia. 
174 F.Supp. 770, 780, 781. 

The Livonia case, Note 4, supra, was originally brought as a suit against just the 
National bank in the District Court of the United States for the Eastern District of 
Michigan, Southern Division, No. 19,372. The Court, on November 23, 1959, denied 
a motion to dismiss filed by the Comptroller on the grounds that he was an indis- 
pensable party on the general reasoning of the Roseville case. The case was sub- 
sequently dismissed and tried in the District of Columbia. 

The Comptroller may not be sued by a State Bank, without his consent, in any 
jurisdiction other than his “residence” in the District of Columbia. A District Court 
in Philadelphia dismissed such a suit brought in the initial stages of the Broad Street 
Trust Co. case, Note 4, supra. 

8 28 U.S.C. 1894 provides that a National bank may seek an injunction against 
the Comptroller in the judicial district where it is located. In Community National 
Bank of Pontiac v. Gidney (E.D. D.C. Mich.) a National bank challenged the grant 
of a branch to another National bank on the grounds that it violated the Michigan 
branch banking law. (No. 19,383, Aug. 31, 1959. The issue was whether a particular 
area is, in fact, a “village or city” within the meaning of the Michigan statute.) The 
Court denied a contention by the Comptroller that 28 U.S.C. 1394 was only intended 
to cover disputes between a National bank and the Comptroller in the exercise of his 
regulatory powers of that National bank, and that it was not intended to embrace a 
suit against the Comptroller challenging action by him with regard to another Na- 
tional bank. The case is still pending for decision. 

9 Wayne Bank & Roseville cases, Notes 2 and 8, supra. 
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The issue of the grounds upon which the Comptroller may 
be challenged is still somewhat clouded. 

In the Wayne Bank case a National bank sought approval 
from the Comptroller of a branch application five months after 
a similar application by a State bank had been approved by the 
State Banking Department. The Comptroller tentatively ap- 
proved the National bank’s application and the State bank there- 
after commenced operations. The Court held that the Comp- 
troller’s tentative approval did not constitute establishment of 
the National bank branch, and that no certificate of authority 
thereafter issued could be valid because the State bank was in 
operation, and under Michigan law no new branch could be 
opened in a place where there was already a State or National 
bank branch in operation. 

In the Roseville and Livonia cases the issue was whether a 
particular township constituted a “village or city,” within the 
meaning of Michigan law, where a branch could be established. 

The Broad Street Trust Company case, which never went to 
trial, was somewhat different. There, after reciting that the 
Comptroller may only authorize a National bank to establish a 
branch in Pennsylvania in accordance with Pennsylvania law, 
the State bank contended that the Comptroller was required 
either to go to the Pennsylvania Supervisor for a finding that a 
branch is needed in the area or, alternatively, to apply the same 
criteria in establshing a branch as the Pennsylvania State Bank 
Supervisor would apply. Under Pennsylvania law the State 
Supervisor must find a “need” for such a branch. 

The contention that the Comptroller had to go to the Penn- 
sylvania Supervisor appears to be contrary to existing law on 
this matter.*® However, this issue is still a live one and, indeed, 
was recently asserted by the Attorney General of South Dakota. 


The contention that the Comptroller had to apply the same 
criteria in establishing a branch as the Pennsylvania State Super- 
visor would apply, is one which still awaits clear cut judicial 


10 The leading case is Rushton Ex. Rel. Cmr. or Banking v. Michigan National 
Bank, 298 Mich. 417, 299 N.W. 129 (1940). See, also, Michigan Nat. Bank vy. Gid- 
ney, 237 F.2d 762 (D.C. Cir. 1956), cert. denied 352 U.S. 847; Millard v. National 
Bank of Detroit, 338 Mich. 610, 61 N.W. 2d 804 (1953); Hansell v. Citizens and 
Southern Nat. Bank, 98 S.E. 2d 622, 2138 Ga. 205 (1957). 
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resolution. The National Bank Act has no specific criteria to 
be applied in branch approvals.” 

It is clear, of course, that the Comptroller must follow the 
provisions of State statutes with regard to such matters as the 
location and number of branches. See the Wayne Bank and 
Roseville cases. These cases would also seem to apply to any 
specific, nondiscretionary, circumscription of branch banking 
contained in a State statute. They would doubtfully apply to 
any such circumscription of branch banking not contained in a 
State statute, but only in a regulation of the State Banking De- 
partment.” It can also be contended that the absence of any 
criteria from the National Bank Act requires the Comptroller to 
consider all of the criteria set forth in a State statute, even those 
discretionary in nature, although the Comptroller does not 
necessarily have to apply those criteria in the same way the 
State Supervisor might do so under the same set of facts.”* 

Although there are still many clouded areas, there is no 
doubt that the past three years have seen a substantial clarifi- 
cation in this extremely important aspect of the dual banking 
system. 

11 Compare the provisions for approval of branches of State banks, not members 
of the Federal Reserve System, in the Federal Deposit Insurance Act, 12 U.S.C. 1828, 
1816. 

1212 U.S.C. 36(c) authorizes the Comptroller to approve National bank inside 
branches if authorized to State banks “by the law of the State in question,” and to 
authorize outside branches if authorized to State banks “by the statute law of the 
State in question.” 

13 See dissenting opinion of Judge Washington in Old Kent Bank and Trust Com- 
pany v. Martin, 281 F.2d 61, 63 (D.C. Cir. 1960). 

14 Questions such as whether a particular area is in need of a National bank 
branch, or whether the local conditions warrant one, are generally considered dis- 


cretionary questions which the Comptroller alone decides. See discussion of Apfel 
v. Mellon, 33 F.2d 805 (D.C. Cir. 1929) in the Roseville case, 174 F.Supp. 770, 778. 
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BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Drawee Bank Recovers Funds Paid on Check 
Bearing Forged Drawer’s Signature 


A teller of Worcester County Trust Company cashed a 
$3,940 check bearing a forged drawer’s signature for a stranger. 
The check was drawn on Mechanics National Bank of Wor- 
cester. The teller did not require the stranger to identify him- 
self and upon calling the drawee the teller was told that there 
was no account in the name of Anthony A. Borgatti, the pur- 
ported drawer, but that there was an account in the name of 
“Brigida Borgatti, Conservator for Antonio Borgatti.” Upon 
presentation the drawee paid the check and erroneously charged 
it to the account of Brigida Borgatti, conservator. Upon dis- 
covery of the forgery the drawee bank brought an action against 
the cashing bank to recover the money it had mistakenly paid. 


The rule of Price v. Neal precludes a drawee from recover- 
ing from the person who presents a check bearing a forged 
drawer’s signature because it is presumed that the drawee knows 
the signatures of its own depositors. The Price v. Neal rule 
does not apply, however, the court stated where the party pre- 
senting the check contributes to the deception of the drawee. 
Relying on an old Massachusetts case, the court held that the 
cashing bank’s conduct in cashing the check for a stranger after 
learning that there was no account standing in the name of the 
purported drawer was such negligence upon the part of the 
cashing bank as to justify recovery for the drawee bank for 
money paid by mistake. Mechanics National Bank of Worcester 
v. Worcester County Trust Co., Supreme Judicial Court of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition)§ 557. 
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Massachusetts, 170 N.E.2d 476. The opinion of the court follows: 


SPALDING, J.—This action of contract or tort is brought to recover 
funds paid to the defendant bank as holder of a forged check. The 
declaration is in four counts: (1) negligence, (2) money had and received, 
(3) account annexed, and (4) warranties arising from the defendant's in- 
dorsement of the check. The case was tried to a judge who found for the 
plaintiff on the negligence count and declined to make findings on the 
other counts. 


The judge made careful and complete findings of fact, which included 
the following. On September 9, 1952, an unknown man entered the 
offices of the Worcester County Trust Company (hereinafter called the 
defendant) and presented a check to one of the defendant's tellers. The 
check, dated September 5, 1952, was drawn on The Mechanics National 
Bank of Worcester (hereinafter called the plaintiff); it was payable to 
“cash” in the sum of $3,940 and was signed “Anthony A. Borgatti.” On 
the reverse side it bore the indorsement “Ralph Scola.” The “S” in Scola 
had been written over. The person presenting the check also presented 
a deposit slip in the amount of $340 in the name of Ralph Scola. Al- 
though there are similarities, the name Ralph Scola on the deposit slip 
did not “appear to be in the same handwriting” as the indorsement. (The 
defendant had a depositor named Ralph Scola.) The defendant's teller 
took the check and the deposit slip from the man who was unknown to 
him without asking for any identification and without comparing the 
signature on the check with the signature of Scola in its files. The teller 
had heard that there was a depositor named Ralph Scola but was not 
familiar with his signature. Upon presentation of the check and the 
deposit slip, the teller by telephone asked an employee in the plaintiff's 
bookkeeping department whether Anthony A. Borgatti had sufficient 
funds in his account to cover the check. The plaintiff's employee, after 
investigation, told the teller that there was no such account but there 
was an account under the name of “Brigida Borgatti, Conservator for 
Antonio Borgatti.” The teller replied that “Anthony and Antonio were 
the same thing in Italian” and hung up. He then, as requested, credited 
Scola’s account with a deposit in the amount of $340 and paid over $3,600 
in cash to the person presenting the check. The defendant stamped the 
check with its indorsement, which stated that it was payable to “the 
order of any bank, banker or trust co.” and that “prior endorsements 
[were] guaranteed.” 


The next day the defendant, as holder, presented the check for pay- 
ment at the Worcester Clearing House and the plaintiff paid it by 
crediting the defendant's clearing house balance. On the same day the 
plaintiff erroneously charged the check to the account of Brigida Bor- 
gatti, conservator for Antonio Borgatti. The signature of the purported 
drawer of the check, “Anthony A. Borgatti,” and the signature of 
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the purporter indorser, “Ralph Scola” were forgeries. The plaintiff 
learned of the forgeries on September 19, when an overdraft oc- 
curred in the conservator’s account, and it notified the defendant of 
this fact on the same day. The defendant, upon learning that Scola 
knew nothing of the $340 deposit, charged this amount to his 
account and paid it to the plaintiff. By this payment the amount of the 
plaintiff's loss was reduced to $3,600 and it is this sum that the plaintiff 
seeks to recover in this action. Other facts will be stated as occasion 
requires. 


1. The defendant's first contention is that the plaintiff is barred from 
recovery by reason of certain provisions in the constitution of the Wor- 
cester Clearing House of which both parties were members. The per- 
tinent provisions are set forth below.1_ The defendant argues that these 
provisions are binding on the parties and that a forged check is a “return 
item” within the purview of § 5 and therefore must be returned if ever, 
within the time limits of that section. Admittedly, the check was not 
returned within these limits. The plaintiff, on the other hand, contends 
that “return items” means “missent” items and that § 5 is inapplicable. It 
argues, therefore, that a forged check is not a “return item” under § 5, 
but rather comes under § 4 dealing with “[e]rrors in the exchanges and 
claims arising from the return of checks, or other cause,” and which 
provides that such matters “are to be adjusted directly between the banks 
which are parties therein, and not through the Clearing House.” 

We have no doubt that banks, through clearing house rules to which 
they have subscribed, may foreclose their right to return a check after 
a certain time. But any agreement to do so must be clear. Thus it has 
been held that in the absence of clear and explicit provisions barring the 


i “Article IX. 

“Section 4. Errors in the exchanges and claims arising from the return of 
checks, or other cause, are to be adjusted directly between the banks which are parties 
therein, and not through the Clearing House. 

“Section 5. (a) An Afternoon Exchange for return items which have been re- 
ceived in the check clearings of the same or the next preceding business day shall be 
made at the Clearing House at 2:30 o’clock P.M. on each regular business day (ex- 
cluding Saturdays) and at 12:00 o’clock noon on each Saturday on which check 
clearings shall be made. 

“(b) While every member must participate in the Afternoon Exchange, a mem- 
ber may elect to return items by hand, in which case they shall be delivered to the 
Return Teller of the presenting member not later than the business day next suc- 
ceeding that on which the same were received and in any event not later than 3:00 
o'clock P.M. of the day of return, or, if returned on Saturday, not later than 12:00 
o'clock noon. Upon receipt of such items, the receiving member shall immediately 
refund to the member returning the same, by its own check or due bill or check on a 
Boston bank, at the option of the returning member, the amount received through the 
clearings for the items thus returned. 

“(c) Items missent in the Afternoon Exchange must be returned by hand the 
same afternoon before 3:45 o’clock P.M. or, if on Saturday, before 12:45 P.M. 

“(d) Every member must participate in the Afternoon Exchange. The receipts 
taken for items delivered at the Afternoon Exchange shall be treated as checks of 
the signing members and shall be charged through the regular morning clearings 
on the next succeeding business day.” 
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right of a bank to return forged items after a given time that right is not 
lost. Merchants’ Nat. Bank v. National Eagle Bank, 101 Mass. 281; Na- 
tional Bank, etc. v. Bangs, 106 Mass. 441; Merchants’ Nat. Bank v. National 
Bank, 139 Mass. 513, 519-520, 2 N.E. 89; Metropolitan Trust Co. v. Fed- 
eral Trust Co., 232 Mass. 363, 122 N.E. 413. In our view of the case it 
becomes unnecessary to determine whether the transaction under con- 
sideration is governed by § 4 or § 5 of the clearing house constitution. 
If we assume that § 5 applies, the plaintiff is not barred from recovery. 
This is made clear by the cases just cited where somewhat similar rules 
were involved. Thus in National Bank, etc. v. Bangs, supra, at pages 
443-444 of 106 Mass., it was said, “The signature of the drawer proved 
to be a forgery. As the discovery of the forgery was not made in time to 
enable the plaintiff to return the check, as of absolute right, under the 
rules of the clearing-house, we think the case must stand as if the pay- 
ment had been made directly at the plaintiff's counter, in the ordinary 
mode. The right of return, secured by the rules of the clearing-house, 
is a special provision, in compensation for payment without inspection. 
Instead thereof, the rules give opportunity for subsequent inspection. 
When that has been had the special rules cease to govern; and the rights 
of the paying bank rest upon the general principles of law.... But, in 
applying those general principles, it was held in Merchants’ Natl. Bank 
v. National Eagle Bank . . . that the drawee of a check, who paid it with- 
out inspection, under the provisions of the clearing-house rules [there 
being no funds of the drawer in the drawee’s hands at the time of pay- 
ment], might recover back the money, if there had been no actual laches 
on the part of the drawee, and no change of position on the part of the 
holder; notwithstanding ‘the failure of the bank to return a check by one 
o'clock’ as allowed by the rules. The failure in that case was by ac- 
cident, and involved no neglect.” This principle is applicable here. The 
ruling of the judge that the plaintiff was not barred by the clearing 
house rules was right. Since this conclusion would be the same if the 
question put to the witness Cunningham had been allowed, we need not 
concern ourselves with whether its exclusion was error.” 


2. The general rule is that money paid under a mistake of fact can 
be recovered. An important exception to this rule is that, where the 
equities are equal, a drawee of a check bearing a forged drawer’s signa- 


2 One Cunningham, an assistant vice-president of the defendant, was called by 
the defendant and testified that he “had experiences with respect to the Worcester 
Clearing House rules on forged checks.” He was then asked to tell what those ex- 
periences were. Upon objection the question was excluded. The defendant then 
offered to prove “that on two separate occasions . . . checks where a signature of the 
drawer had been forged, were presented by the Worcester County Trust Company 
after the three o’clock deadline under Clearing House rules to a member of the 
Worcester Clearing House Association and that reimbursement was denied the 
Worcester County Trust Company on the ground that the presentment of the return 
item was late, and that all obligations on the part of the other member bank had 
ceased on the expiration of the period of time set forth in the Clearing House rules.” 
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ture cannot recover from the person who has presented the check to the 
drawee and has received payment. This is the doctrine of Price v. Neal, 
3 Burr. 1354, which is law in this Commonwealth. Dedham Nat. Bank v. 
Everett Nat. Bank, 177 Mass. 392, 59 N.E. 62; South Boston Trust Co. v. 
Levin, 249 Mass. 45, 49, 143 N.E. 816. The reason for the rule was stated in 
First Nat. Bank of Danvers v. First Nat. Bank of Salem, 151 Mass. 280, at 
pages 282-283, 24 N.E. 44, at page 45, where it was said, “It is presumed 
that the bank knows the signature of its own customers, and therefore is 
not entitled to the benefit of the rule [permitting a party to recover back 
money paid under a mistake of fact].”* 

For the Price v. Neal exception to apply, however, it is necessary that 
the party presenting the check does not contribute to the deception of the 
drawee. Thus it was said in First Nat. Bank of Danvers v. First Nat. Bank 
of Salem, supra, at page 283 of 151 Mass., at page 45 of 24 N.E.: “In the 
absence of actual fault on the part of the drawee, his constructive fault 
in not knowing the signature of the drawer, and detecting the forgery, 
will not preclude his recovery from one who took the check under cir- 
cumstances of suspicion, without proper precaution, or whose conduct 
has been such as to mislead the drawee, or induce him to pay the check 
without the usual security against fraud.” The plaintiff places great re- 
liance on the Danvers Bank case and it is apparent that the trial judge 
considered that case to be controlling. We shall, therefore, proceed to 
an analysis of that decision. There a check in the amount of $188 was 
drawn on the plaintiff bank purportedly by one of its depositors, but in 
fact the drawer’s name was forged. The check was payable to a named 
payee or bearer. It was presented to the defendant bank by an unknown 
person who was not the named payee. The defendant's teller, without 
requiring the person to identify himself, asked him to indorse the check, 
and he did so by writing the name of the payee on the back of the check. 
The teller then cashed the check. Subsequently, the drawee charged the 
amount of the check to the depositor in whose name it was drawn and 
credited the amount to the account of the defendant. Upon discovery of 
the forgery about two months later, the plaintiff immediately notified the 
defendant. The trial judge found that the defendant was negligent in 
cashing the check without more inquiry into its genuineness; that the 
plaintiff was also negligent in not detecting the forgery sooner; but that 
this negligence had not prejudiced the defendant. He accordingly found 
for the plaintiff. In affirming, this court held that a finding of negligence 
on the part of the defendant was amply warranted. “The person who 
presented the check to the defendant bank was not known to either of its 
officers, and was not one of its customers. No attempt to have him 
identified was made; and, without identification the money was paid over 


3 Dean Ames, however, explains the rule as based on “that far-reaching principle 
of natural justice, that as between two persons having equal equities, one of whom 
must suffer, the legal title shall prevail.” The Doctrine of Price v. Neal, 4 Harv.L.Rev. 
297, 299 (1891). 
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upon his indorsement. ... The nominal drawer of the check, whose 
name was forged, was not a customer of the defendant. It is altogether 
probable that if the defendant, before it cashed the check, had made 
proper inquiry, the utterer of it would not have remained to encounter 
any such investigation; and, if he had, it would readily have been ascer- 
tained that he was not [the payee]” (151 Mass. at pages 283-284, 24 N.E. 
at page 45). 

The facts in the Danvers case are singularly similar to those in the 
case at bar, and we are of opinion that that decision is controlling. Here 
the trial judge expressly found that the defendant was negligent in 
cashing a check of the size of the one involved without making further 
inquiry. And there was the added circumstance of the defendant's teller 
calling the plaintiff and learning that there was no account standing in 
the name of the purported drawer. We are mindful that in the Danvers 
Bank case there was evidence of a general custom of banks requiring 
identification of a person presenting a check in similar circumstances. 
There was no such evidence here. Nevertheless, we are of opinion that 
the absence of such evidence did not preclude the judge from finding 
negligence. 


3. We turn now to the question of whether the conduct of the plain- 
tiff with respect to the check is a bar to recovery. The judge found that 
the plaintiff erred in “receiving the check upon the clearing house bal- 


ances.” He found, however, that this error was not the cause of the loss, 
for if the plaintiff had disclaimed the check the defendant “would have 
been the party damaged by the . . . [conduct] of its own teller.” The 
judge also found that the plaintiff erred in debiting the amount of the 
check to the conservator’s account. He found, however, that this mis- 
take was not harmful to the defendant. In support of this conclusion the 
judge said, “It is true that upon discovery of the fraud . . . the plaintiff 
would be under a duty to notify indorsers and all other persons interested 
of its discovery to reduce any loss that they might entail. But the plaintiff 
... performed this duty with immediate dispatch to the defendant. . . . 
As to the claim that if the plaintiff had returned the check to the clearing 
house instead of debiting it to the conservator’s account, the defendant 
would be in a better position to more quickly investigate and ascertain 
who the imposter was for any possible recovery, it appears that this is 
only in the realm of possibility and not of probability since the teller 
could only give a very inadequate description of the imposter . . . [who] 
has never been located despite much effort The damage was done 
. . when the imposter walked out of the bank with the money.” The 
judge “concluded that there was no contributory negligence on the part 
of the plaintiff,” and, “particularly, there was no contributory negligence 
on the part of the plaintiff . . . that had any causal relation with the acts 
that eventually led to the damages sustained.” Whether the defendant 
was prejudiced by the plaintiff's conduct was essentially a question of 
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fact. We cannot say that the conclusions of the judge on this issue were 
erroneous or tainted by error of law. 

4, Although not raised by the parties, a question of pleading should be 
noticed. The judge found for the plaintiff on the first count, which 
sounded in tort for negligence. The true basis for recovery in a case such 
as this is for money paid under mistake of fact. Dedham Nat. Bank v. 
Everett Nat. Bank, 177 Mass. 392, 396, 59 N.E. 62. Recovery in such a 
case is in contract for money had and received. Gloucester Bank v. 
Salem Bank 17 Mass. 33; Boylston Nat. Bank v. Richardson, 101 Mass. 
287; National Bank, etc. v. Bangs, 106 Mass. 441; Merchants’ Nat. Bank 
v. National Bank, 139 Mass. 513, 2 N.E. 89; First Nat. Bank of 
Danvers v. First Nat. Bank of Salem, 151 Mass. 280, 24 N.E. 44; 
Atlas Nat. Bank. v. National Exch. Bank, 176 Mass. 300, 57 N.E. 
605. See South Boston Trust Co. v. Levin, 249 Mass. 45, 46, 143 
N.E. 816. The second count of the declaration seeks recovery on this 
ground. As the facts necessary to recovery on this ground have been 
established, we are of opinion that the finding on the first count should 
be vacated and that judgment in the same amount should be entered on 
the second count. See G.L. c. 231, § 124; Barry v. Keeler, 322 Mass. 114, 
129, 76 N.E.2d 158. 

Exceptions overruled. 


FEDERAL RESERVE BOARD MAKES RECOMMENDATIONS 
TO CONGRESS 


The Board of Governors of the Federal Reserve System has 
made certain recommendations to Congress in regard to the 
Bank Holding Company Act. The Board’s annual report re- 
minded Congress that in 1958 the Board had suggested various 
amendments to the Act and that no action was taken at that 
time. It now recommends that Congress: 

1) Eliminate the exemption in the Act pertaining to a com- 

pany registered under the Investment Company Act of 
1940 prior to May 15, 1955. 

2) Eliminate the section of the Act that prohibits intrasystem 
investments and extensions. 

3) Eliminate various laws relating to holding company affili- 
ates which are not, in view of the passage of the Act, of 
sufficient effectiveness to justify their retention. The eli- 
mination of such laws, according to the Board, would re- 
move the confusion and administrative burden which now 
exists as a result of the existence of two sets of laws deal- 
ing with the same subject but based on different definitions 
of what constitutes a holding company. 
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Maker Asserting Fraud As Defense Has Burden 
of Proving Absence of Negligence 


In an action on a note brought by a holder in due course, 
the makers offered to prove at trial that because of misrepre- 
sentation by the payee they did not know that they were sign- 
ing a note. The trial court refused to hear such evidence hold- 
ing it insufficient to defeat a holder in due course. The Superior 
Court of New Jersey, Appellate Division, reversed the decision 
of the trial court and ordered a new trial holding that fraud in 
the factum is a good defense against a holder in due course pro- 
vided the maker were not negligent in failing to discover the 
character of the instrument (77 B.L.J. 655, August, 1960). 


Upon appeal to the Supreme Court of New Jersey, that 
court affirmed the decision of the Appellate Division pointing 
out that proof of fraud is clearly the burden of the maker who 
alleges it, while proof of negligence is also ordinarily the burden 
of the party alleging it, the court concluded that it would be un- 
just to impose such a burden upon a holder in due course faced 
with the defense of fraud in the factum because the facts sur- 
rounding the giving of the note are peculiarly within the knowl- 
edge of the maker and imposing such a burden upon the holder 
in due course would hamper the transferability of negotiable 
paper. The court held that absence of negligence is part and 
parcel of the defense of fraud in the execution of the note and 
rests, therefore, upon the maker who asserts fraud as a defense. 
New Jersey Mortgage and Investment Co. v. Dorsey, Supreme 
Court of New Jersey, 165 A.2d 297. The opinion of the court 
follows: 


PER CURIAM. 

The judgment is affirmed substantially for the reasons expressed in the 
Appellate Division opinion, 60 N.J.Super. 299, 158 A.2d 712 (1960). The 
nature of the case is such, however, that some additional observations 
are desirable. 

Plaintiff relied in large measure on Colonial Discount Co. v. Bures, 
8 N.J.Misc. 124, 149 A. 41 (Sup.Ct.1930), affirmed o. b. 107 N.J.L. 374, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 598. 
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154 A. 631 (E. & A.1931), to sustain the right to recover. It cannot escape 
attention that the per curiam opinion there, which cites no cases or 
authorities, contains no discussion of the defense of fraud in the factum. 
We have examined the original record and briefs in the case and find no 
circumstances set forth in the affidavits of the defendant on the motion 
for summary judgment which would sustain such a defense. Moreover, 
the facts recited in the moving papers demonstrate as a matter of law that 
defendant was negligent in failing to ascertain that he was executing a 
note. Consequently, the decision cannot be regarded as authority against 
the rule adopted in this case. 


The principle expressed in the opinion of the Appellate Division, and 
which we adopt, is that the defense of fraud in the factum is available 
against any holder of a negotiable instrument provided the maker was not 
negligent in failing to ascertain the actual character of the instrument. 
Since fraud and negligence are fact issues, the question arises as to the 
burden of proof with respect to their establishment. As to fraud, no prob- 
lem is presented. It must be pleaded as a defense, R.R. 4:8-3, and the 
onus of proving it by a preponderance of the evidence rests upon the 
pleader. Newark Live Poultry Co. v. Fauer, 118 N.J.L. 556, 194 A. 270 
(Sup.Ct.1937), affirmed o. b. 120 N.J.L. 187, 199 A. 12 (1938); 8 Am.Jur., 
Bills and Notes, § 993. With respect to the issue of negligence of the 
maker in failing to become aware of the nature of the instrument he ex- 
ecuted, the rule to be applied as to burden of proof cannot follow the con- 
ventional pattern. Usually the task of establishing negligence rests on 
the party asserting it. But when an admitted holder in due course of a 
negotiable note is faced with a defense of fraud in the factum which will 
defeat recovery thereon unless the maker was guilty of lack of due care 
in signing, it would be unjust in the ordinary situation to impose the bur- 
den on such holder. This is because the facts surrounding the giving of 
the note are peculiarly within the knowledge of the maker. One who 
discounts commercial paper before maturity and in good faith has no 
means of knowing, except perhaps in rare instances, the precise frame- 
work of the basic transaction, the mental operations or capacity of the 
maker of the note, what representations were made to him by the payee, 
and whether he used ordinary care in signing the instrument. A rule 
which would impose upon such a holder the burden of showing that the 
maker knew, or was careless in not knowing, what he signed would un- 
duly hamper the transferability of negotiable paper. Muscoda State 
Bank v. Kolar, 187 Wis. 39, 203 N.W. 915 (Sup.Ct.1925). 


In cases involving a holder in due course absence of negligence on 
the part of the maker is part and parcel of the defense of fraud in the 
execution of the note. If he knew, or because of lack or ordinary care 
did not know, the character of the instrument he was putting into circu- 
lation, then his claim of fraud can have no legal substance. Knowledge, 
actual or imputed on the part of the maker, must deprive misrepresenta- 
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tions of the essential quality which gives them efficacy as a defense 
against a holder in due course. Britton, Bills and Notes, § 130, pp. 579-86 
(1943). Accordingly, it is our view that freedom from negligence is an 
integral part of the burden which the maker must assume in establishing 
his defense of fraud in the factum against a holder in due course. 

For affirmance: Chief Justice WEINTRAUB and Justices JACOBS, 
FRANCIS, PROCTOR, HALL and SCHETTINO-6. 


For reversal: None. 


Exercise of Dominion Over Check Constitutes 
Delivery 


An infant brought an action to rescind the negotiation of a 
check under Section 3-207 of the Pennsylvania Uniform Com- 
mercial Code. Snyder, the infant, contracted to buy a Chrysler 
automobile from Rhea who in turn was negotiating for the pur- 
chase of a Lincoln automobile from Town Hill Motors, Inc. At 
Rhea’s instructions, Snyder endorsed and delivered to Town Hill 
Motors a one thousand dollar check drawn to Snyder's order 
which Town Hill Motors accepted as Rhea’s down payment on 
the Lincoln. Rhea gave Snyder his receipt for the $1,000 check 
in payment for the Chrysler. One month later Snyder demand- 
ed the return of his $1,000 from Town Hill Motors claiming that 
the amount of an encumbrance on the Chrysler was more than 
Rhea had represented it to be. 


The rescission of a negotiable instrument by an infant against 
a subsequent holder in due course is not permitted by Section 
3-207 of the Code. The court held that Town Hill Motors re- 
ceived the check from Rhea in good faith and was a subsequent 
holder in due course. The court stated that it was immaterial 
that the check was not manually transferred from Snyder to 
Rhea to Town Hill Motors. The court noted that delivery may 
be actual or constructive under Section 191 of the Negotiable 
Instruments Law. Although the Uniform Commercial Code 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 383. 





- cr 


— rt 


+e WSN 


CONSTRUCTIVE DELIVERY 235 


repealed the Negotiable Instruments Law it did not prescribe 
any new definition of the word delivery and the court relied 
upon what it called the established definition that a construc- 
tive delivery is sufficient if made with the intent of transferring 
title. The court found constructive delivery from Snyder to 
Rhea in Rhea’s exercise of dominion over the check in directing 
Snyder to hand it over to Town Hill Motor and in Snyder’s ac- 
ceptance of Rhea’s receipt. Snyder v. Town Hill Motors, Inc., 
Superior Court of Pennsylvania, 165 A.2d 293. The opinion of 
the court follows: 


MONTGOMERY, J.—This was an action of assumpsit in which minor 
appellant sought to recover $1,000.00 from appellees on three theories, 
viz., (a) fraud perpetrated by appellees upon him, (b) the right of rescission 
of a minor's contract, and (c) the right of an infant to rescind the negotia- 
tion of an instrument under § 3-207 of the Uniform Commercial Code of 
1953, April 6, P.L. 3 (12A P.S. § 3-207). The jury returned a verdict for 
defendants (appellees) and the appellant’s motions for judgment n. o. v. 
and a new trial were refused. 

The following relevant facts are established from the stipulation filed 
in lieu of printing the notes of testimony: 

The minor (Snyder) contracted with his friend, Rhea, to purchase the 
latter’s 1955 Chrysler automobile for $1,000 and the trade of his 1946 Pon- 
tiac automobile. Thereafter they went to the place of business of the 
Town Hill Motors, Inc. (hereinafter referred to as Motor Company), 
where Rhea negotiated with Abbamondi, the Motor Company’s salesman, 
for the purchase of a Lincoln automobile. Thereupon, Rhea instructed 
Snyder to assign the title of the Pontiac to the Motor Company and to 
endorse and deliver to it the check for $1,000 made to Snyder’s order 
and in his possession, as the down payment by Rhea on the Lincoln. 
Snyder intended to use the check in payment for the Chrysler. Snyder 
complied with Rhea’s instructions, delivered the check and title to Ab- 
bamondi as agent for the Motor Company, and demanded a receipt from 
Rhea, who gave it in the following form: 


“Received of Richard Snyder one-thousand dollars and 1946 Pontiac 
Coupe . . . in exchange for a 1955 Chrysler Windsor. . . .” 

Snyder accepted delivery of the Chrysler; but one month or more 
later he returned it to the Motor Company and, contending that the 
amount of an encumbrance on the Chrysler was more than Rhea had re- 
presented it to be, demanded the return of the Pontiac and $1,000. Hav- 
ing deposited the check and received the proceeds thereof, the Motor 
Company refused Snyder’s demand. Rhea disposed of the Chrysler and 
applied the proceeds of the sale on the encumbrance. 
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The lower court refused to submit the issue of fraud to the jury and 
stated in its opinion that, if any fraud existed, it had been committed by 
Rhea and not by the appellees. The only alleged misrepresentation was 
made by appellee Abbamondi and was an opinion expressed by him con- 
cerning Snyder's right to drive the Chrysler before receiving the title, 
which at that time was in the hands of the holder of the encumbrance. 
This statement was made after consummation of the contract between 
Snyder and Rhea and does not meet the standard set forth in Gerfin v. 
Colonial Smelting & Refining Company, Inc., 374 Pa. 66, 97 A.2d 71, 
wherein it is stated that evidence of fraud must be clear and convincing 
to justify the submission of the question of fraud to the jury. We find 
no error in the action of the lower court in this regard. 


On the question, with which of the parties did appellant contract, the 
jury found that the appellant had contracted with Rhea and not with ap- 
pellees. There is sufficient competent evidence to sustain the finding. 
Nevertheless, appellant now argues that appellee Motor Company was 
a third party beneficiary to that contract. We find nothing in either the 
contract or the evidence to establish that fact. A third party beneficiary 
to a contract comes into existence when it appears in the contract itself 
that both parties to the contract intend that the third party benefit there- 
by. Burke v. North Huntington Township, 390 Pa. 588, 136 A.2d 310; 
Spires et ux. v. Hanover Fire Insurance Company, 364 Pa. 52, 70 A.2d 
828. In the present case there were two separate contracts, one between 
Snyder and Rhea and the other between Rhea and the Motor Company. 
The Motor Company was not a party to the first contract and became, 
as a result of Rhea’s directions to Snyder, merely a transferee of the con- 
sideration passing to Rhea. 


Appellant's third theory is, likewise, without merit. The rescission of 
a negotiable instrument by an infant against a subsequent holder in due 
course is not permitted by § 3-207 of the Uniform Commercial Code, on 
which appellant relies. Having received the instrument by negotiation 
from Rhea for value, in good faith, and without notice that it was over- 
due or had been dishonored or that there was any defense against it, the 
Motor Company was a subsequent holder in due course. Section 3-302 
of the Code. The jury has found that there were no dealings between 
Snyder and the appellees. 


Appellant’s argument that the Motor Company was not a “subse- 
quent” holder in due course is not supported by the evidence. The fact 
that the check was not manually transferred from Snyder to Rhea and 
then to the Motor Company would be immaterial under the definition of 
“delivery” contained in § 191 of the Negotiable Instruments Law of 1901, 
Act of May 16, 1901, P.L. 194, 56 P.S. § 491 et seq., which provides that 
transfer of possession may be actual or constructive. Although the Uni- 
form Commercial Code repealed the Negotiable Instruments Law, it 
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nevertheless did not prescribe any new definition of the term delivery. 
We are of the opinion, therefore, that the established definition should 
prevail. The generally recognized meaning of “delivery” set forth in Cor- 
pus Juris Secundum is as follows: “What constitutes delivery depends 
largely on the intent of the parties. It is not necessary that delivery 
should be by manual transfer. A constructive delivery is sufficient if 
made with the intention of transferring the title, and this rule is recog- 
nized by the definition of delivery in Negotiable Instruments Act § 191 
as the transfer of possession, ‘actual or constructive.” 10 C.J.S. Bills and 
Notes § 78d. 

The facts previously stated show clearly the intention of these parties. 
Together, Snyder and Rhea took the check to the Motor Company, where 
it was exhibited and where Rhea exercised dominion over it by directing 
Snyder to hand it over to the Motor Company. Snyder agreed to this 
and accepted Rhea’s receipt, which acknowledged that Rhea had re- 
ceived the proceeds of the check. This was sufficient to constitute con- 
structive delivery from Snyder to Rhea and “subsequently” from Rhea to 
the Motor Company. 

Orders affirmed. 


Bank Prevails in Suit For Non-Payment of 
Treasurer's Check 


Whitehead & Co., Inc., by its president, Ned Whitehead, 
purchased a treasurer's check in the amount of $6,000 from 
American Security and Trust Company payable to the order of 
Jorge Cordova. The check was negotiated to the order of the 
County Clerk of the Superior Court for Los Angeles County who 
held it in escrow pending the outcome of a certain lawsuit. It 
was ultimately decreed in the lawsuit that Ruth Whitehead 
was entitled to the check and the County Clerk delivered it to 
her but without his endorsement. Upon presentation of the 
check by her, the Trust Company refused to honor it because 
Ned Whitehead in the interim had represented to the bank that 
the original treasurer-check check had been lost and the bank 
had already paid the duplicate check which it issued upon the 
furnishing of an indemnity bond by Whitehead. 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 277. 
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The court held for the bank in Ruth Whitehead’s suit for non- 
payment of the treasurer’s check. Since the County Clerk had 
not endorsed the check Ruth Whitehead was a mere transferee 
of the check and not a holder in due course. While Mrs. White- 
head was entitled to the endorsement of the County Clerk her 
status would be determined as of the date of the endorsment. 
Since she knew of the defect in Cordova’s title to the check and 
of its previous dishonor she could not be a holder in due course. 
The court concluded that payment of the basic obligation by the 
bank because of Ned Whitehead’s fraud (in which Cordova, 
the payee of the original check, joined by negotiating the dupli- 
cate check to Ned Whitehead ) was a good defense against Mrs. 
Whitehead. Whitehead v. American Security and Trust Com- 
pany, United States District Court, District of Columbia, 188 
F.Supp. 589. The opinion of the court follows: 


MORRIS, D.J.—This is a suit for payment of treasurer’s check No. 184- 
364, executed by defendant bank on Mar. 5, 1954, in the amount of $6,000, 
which, when presented for payment by plaintiff on or about November 
23, 1956, was dishonored by the defendant. The facts, as revealed by 
evidence and by stipulation of the parties, are as follows: On or about 
March 5, 1954, the corporate third-party defendant deposited some 
$21,000 with the defendant bank, and by its president, Ned Whitehead, 
individual third-party defendant, purchased the treasurer’s check in ques- 
tion, payable to the order of Jorge L. Cordova. This payee, at a date 
unknown, negotiated the check by special endorsement and delivery to 
an attorney, Kyle C. Grainger, who was a mere agent or conduit of title, 
and who paid nothing for the check. Grainger, at a date unknown, 
negotiated the check by special endorsement and delivery to “Harold J. 
Otley, County Clerk of the Superior Court of the State of California, in 
and for the County of Los Angeles.” The clerk paid nothing for the 
check, and took it to hold in escrow pending the outcome of Case No. 
632-510 in the California court. At a date unknown, but subsequent to 
the date of the judgment of the California court, October 11, 1956, the 
clerk, without his endorsement, delivered said check to the plaintiff bear- 
ing the stamped endorsement “Pay to any bank or banker, H. L. Byram, 
Treasurer, County of Los Angeles,” in compliance with the above men- 
tioned judgment, which decreed: 


“That the check . . . is the property of plaintiff herein, and 
plaintiff is entitled to the possession of said check and to the money 
which is represented by said check, and to the proceeds of said 
check when same is cashed or paid by the maker or any other per- 
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son. That no other person has any right, title or interest in and to 
said check, or in the proceeds of said check and that said White- 
head and Company, Inc., in particular have [sic] no interest in 
said check when cashed, or the monies represented by said check. 

“, .. that the County Clerk of the Superior Court of the County 
of Los Angeles, State of California, be and he hereby is hereby [sic] 
directed to turn over said check or the monies represented by said 
check to the plaintiff, Ruth Whitehead.” 


The check was duly endorsed by the plaintiff and delivered for collection 
to the Security First National Bank of Los Angeles, which bank, on 
November 21, 1956, sent the check to the defendant for payment. De- 
fendant dishonored the check and caused it to be returned unpaid and 
marked “Payment Stopped.” 


On July 14, 1954, Ned Whitehead represented to the defendant that 
the check in question had been lost. Upon his furnishing it an indemnity 
bond, defendant issued a “duplicate” check, No. 187-402, bearing date 
of July 14, 1954, in the amount of $6,000, payable to Jorge Cordova (stipu- 
lated to be the same Jorge L. Cordova to whom the original check was 
made payable). This latter or “duplicate” check, bearing special en- 
dorsement to Ned Whitehead by Cordova and the blank endorsement of 
Ned Whitehead was presented to and paid by the defendant on August 
5, 1954, to Ned Whitehead. Never, after July 14, 1954, did the corporate 
or individual third-party defendant have funds, except in nominal amount, 
in the defendant bank, and after August 5, 1954, defendant had no funds 
on deposit by either of such third-party defendants with which to pay the 
check herein involved. 


Inasmuch as the check in question is a negotiable instrument, the 
rights of the parties must be determined by application of the Negotiable 
Instruments Law of the District of Columbia. By this law, personal 
defenses between prior parties to a negotiable instrument, while good 
against a mere holder or transferee, may not be asserted against a holder 
in due course. It, therefore, becomes necessary at the outset to determine 
whether the plaintiff enjoys the status of a holder in due course. Sec- 
tion 28-101 defines a holder as “the payee or indorsee of a bill or note, 
who is in possession of it, or the bearer thereof.” Section 28-402, provides: 


“A holder in due course is a holder who has taken the instru- 
ment under the following conditions: 

“First. That it is complete and regular upon its face. 

“Second. That he became the holder of it before it was over 
due, and without notice that it had been previously dishonored, if 
such was the fact. 


1 District of Columbia Code (1951), Secs. 28-101—28-1011. 
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“Third. That he took it in good faith and for value. 

“Fourth. That at the time it was negotiated to him he had no 
notice of any infirmity in the instrument or defect in the title of the 
person negotiating it.” 


Section 28-305 provides: 


“A special indorsement specifies the person to whom or to 
whose order the instrument is to be payable; and the indorsement 
of such indorsee is necessary to the further negotiation of the in- 
strument. An indorsement in blank specifies no indorsee, and an 
instrument so indorsed is payable to bearer and may be negotiated 
by delivery.” 


Applying the above quoted sections of the District of Columbia Code 
(1951) to the circumstances under which the plaintiff received the check, 
we find that the check was specially endorsed to the clerk of the Califor- 
nia court, and without his endorsement, it could not be further negotiated. 
The subsequent stamped endorsement of the Los Angeles County Treas- 
urer could only operate as a transfer of title, placing plaintiff in the 


position of a transferee. Section 28-320" gives the plaintiff the right to 
demand the endorsement of the court clerk, but for the purpose of de- 
termining whether she is a holder in due course, the negotiation thereby 
accomplished would be effective as of a date yet in the future, a date 
subsequent to her knowledge of the defect in the title of the person nego- 
tiating it and of its having been previously dishonored. 


Payment of the basic obligation by the defendant bank by reason of 
the fraud perpetrated by Ned Whitehead, in which the payee of the 
original check joined at least to the extent of specially endorsing the 
“duplicate” check to Ned Whitehead, is certainly a good defense as to 
such payee of the original check. Section 28-408 provides that “in the 
hands of any holder other than a holder in due course, a negotiable in- 
strument is subject to the same defenses as if it were nonnegotiable.” 
Because none of the prior holders of this check took it for value, none 


2 “Where the holder of an instrument payable to his order transfers it for value 
without indorsing it, the transfer vests in the transferee such title as the transferrer 
had therein, and the transferee acquires, in addition, the right to have the indorse- 
ment of the transferrer. But for the purpose of determining whether the transferee 
is a holder in due course, the negotiation takes effect as of the time when the 
indorsement is actually made.” 
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were holders in due course, and plaintiff's status is not aided by reason 
of the further provision of Section 28-408 that “a holder who derives 
his title through a holder in due course, and who is not himself a party 
to any fraud or illegality affecting the instrument, has all the rights 
of such former holder in respect of all parties prior to the latter.” 
Moreover, inasmuch as she is not the payee or endorsee of an order 
instrument, nor the bearer of a bearer instrument, plaintiff does not 
qualify as a “holder” of the check in question. As plaintiff cannot 
qualify as a holder in due course, she cannot escape the defense that 
defendant’s obligation to the maker and payee of the check in question 
has been paid. 

Plaintiff contends that the California judgment, which is entitled to 
full faith and credit, conclusively establishes her right to the check and 
its proceeds against all the parties who might otherwise have asserted 
an interest in it. With this contention, I have no disagreement. The 
rights of the defendant bank were not litigated in that suit, wherein it 
was not a party, and defendant is not here asserting any interest in the 
check, but rather defending against the payment of it on the ground that 
it has discharged the obligation incurred by such check. 

It is unusual that the plaintiff and the defendant bank each seeks to 
rely upon the doctrine of equitable estoppel that, where one of two in- 
nocent persons must suffer loss, the loss must be borne by the party who 
made the loss possible. Plaintiff asserts that the loss was caused by Ned 
Whitehead’s fraud and by the bank’s reliance on his false representations. 
Defendant, on the other hand, asserts that the loss was occasioned by 
plaintiff's failure (1) to take steps to notify the bank of her claim to the 
instrument, or (2) to see that the instrument was presented for payment 
by the court clerk who had possession of it. The Court is of the opinion 
that all of these elements contributed to the loss, and relief cannot be 
had by either party by reliance upon the doctrine in question. 

Inasmuch as plaintiff has been found not to be a holder in due course, 
the defense interposed by defendent that the check was not timely pre- 
sented for payment, and plaintiff's claim that a treasurer's check of a 
bank cannot become over due, need not be resolved. 

Judgment will be entered in favor of the defendant and reluctantly 
in favor of the third-party defendants, who only become liable in the 
event of a judgment in favor of plaintiff against the defendant bank. 

Counsel will prepare an appropriate order carrying this decision into 
effect. 
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Payment by Bank Under Letter of Credit Against 
Non-Conforming Documents 


An agent for the buyer of quantities of American tinplate 
made arrangements with National City Bank of New York to 
open two irrevocable letters of credit to cover the purchase price 
of the tinplate. The agent also opened a third letter of credit 
with a Switzerland bank. National City Bank made payment 
under the first letter of credit although the documents presented 
showed non-conforming merchandise. The buyers agent 
brought suit against National City Bank for its breach of the 
condition of the first letter of credit alleging that payment 
against documents showing non-conforming merchandise in- 
duced the buyer to cancel the commitments under the second 
and third letters of credit thereby causing loss of brokerage 
commissions to the agent. 

The court granted summary judgment to National City Bank 
holding that the agent’s alleged damages were not the natural 
and probable consequences of the bank’s alleged breach of con- 
ditions of the first letter of credit. The direct cause of cancella- 
tion of the buyer's commitments underlying the second and 
third letters of credit, the court stated, would be the seller's 
breach of contract in failing to furnish first quality tinplate, and 
the bank’s payment against documents showing non-conforming 
merchandise was incidental only to the seller's breach of con- 
tract. Linden v. National City Bank of New York, New York 
Supreme Court, Appellate Division, 208 N.Y. Supp.2d 182. The 
opinion of the court follows: 


EAGER, J.—This is an appeal from an order which denied defendant's 
motion for summary judgment and which denied cross-motion of plain- 
tiff for summary judgment. 

The plaintiff, as the agent for the ultimate buyer of quantities of 
American tinplate, made the arrangements through certain banks in 
Switzerland to open certain letters of credit in favor of Southern Cross 
Trading Co. of Washington, D. C. to cover the purchase price of the 
goods. The defendant, The National City Bank of New York, confirmed 
as irrevocable two of such letters of credit. The first letter of credit was 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 766. 





SS fe lhe eshlCUc lO MUlCCrlCrlCPMhlCOC lr re Oe 


LETTERS OF CREDIT 243 


in amount not exceeding $27,240, dated September 17, 1947 and was es- 
tablished and confirmed by defendant bank on September 22, 1947. A sec- 
ond letter of credit, dated October 15, 1947, was in amount of about $128,- 
250, and was established with and confirmed by defendant on October 28, 
1947. There was a third letter of credit in the sum of $156,250, established 
October 15, 1947, in a Switzerland bank in favor of plaintiff by the ulti- 
mate buyer of the tinplate, but it is not alleged that defendant knew of 
this credit. 

The defendant, on receiving documents which it accepted as in com- 
pliance with the conditions of the first letter of credit, made final payment 
thereunder to Southern Cross Trading Co. on October 24, 1947. The 
plaintiff alleges and we will assume for the purpose of determining this 
appeal and of deciding the motion and cross-motion for summary judg- 
ment that the honoring and payment out of funds by the defendant un- 
der this letter of credit of September 17, 1947, confirmed by it as ir- 
revocable on September 22, 1947, was in breach of a condition thereof 
that payment thereunder was to be made only for American tinplate, 
first quality, to be confirmed as such by an inspection certificate of Gond- 
rand Bros. Even further assuming, as plaintiff alleges, that such breach 
induced the cancellation by the ultimate buyer of its commitments un- 
derlying the second and third letters of credit, under the circumstances 
here, it is questionable whether the defendant’s acts were in violation 
of any obligation or duty owing the plaintiff. See Courteen Seed Co. v. 
Hong Kong & Shanghai Banking Corp., 245 N.Y. 377, 157 N.E. 272, 56 
A.L.R. 1186; Samuel Kronman & Co., Inc. v. Public Nat. Bank of 
New York, 218 App.Div. 624, 218 N.Y.S. 616; Sztejn v. J. Henry 
Schroder Banking Corp., 177 Misc. 719, 31 N.Y.S.2d 631; Kingdom of 
Sweden v. New York Trust Co., 197 Misc. 431, 96 N.Y.S.2d 779. In 
any event, it is clear that the plaintiff may not recover the consequential 
damages which are alleged to have been sustained by him by reason of 
defendant's alleged breach of the conditions of the first letter of credit. 


The damages claimed by plaintiff consisted of his loss of brokerage 
commissions which, he says, were to be paid to him on the taking by the 
buyer of the goods which were to be paid for by means of the second and 
third letters of credit. It is the plaintiff's claim that the commitments of 
the ultimate buyer of the goods underlying the second and third letters 
of credit were cancelled by it because of the defendant’s breach of 
conditions of the first letter of credit and that thereby the plaintiff lost 
the said commissions. It is, however, the “universal rule in cases where 
compensation is sought for the consequences of a wrongful or negligent 
act or for the violation of a contract . . . that the wrongdoer, or party 
in default, is responsible only for the proximate and not for the remote 
consequences of his acts.” 15 Am.Jur. “Damages”, Section 19, p. 409. 
Clearly, here, the plaintiff's alleged damages are not in any sense the 
natural and probable consequences of defendant's alleged breach of the 
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conditions of the first letter of credit. In fact, under the circumstances 
alleged, the direct cause of the cancellation of the buyer’s commitments 
underlying the second and third letters of credit would be the seller's 
breach of contract in its failure to furnish American tinplate, first quality. 
The defendant’s act in paying the first letter of credit on documents 
showing non-conforming merchandise would be incidental only to the 
seller's breach of contract and would not actually be the cause of the 
cancellation by the buyer of its commitments. Consequently, we see no 
sound basis whatever for a claim by plaintiff against defendant for 
loss of plaintiff's commissions resulting from the cancellation of the com- 
mitments even assuming, as plaintiff claims, that the defendant acted 
negligently in the premises. 

Order, entered September 25, 1956, insofar as appealed from should 
be reversed on the law and on the facts, with $20 costs and disburse- 
ments to defendant-appellant, and defendant’s motion for summary judg- 
ment dismissing the complaint granted with $10 costs. 

Order, entered on or about September 25, 1956, as denies defendant's 
motion for an order pursuant to Rule 113 of the Rules of Civil Practice 
granting summary judgment in favor of the defendant dismissing the 
complaint, unanimously reversed, on the law and on the facts, with $20 
costs and disbursements to appellant, and the defendant's motion for 
summary judgment granted, with $10 costs. 

All concur. 


Acceptance of Past Due Installment Held Waiver 
of Seller's Right to Repossess 


Upon the purchase of a used truck-tractor the buyer exe- 
cuted a note for the $5,000 balance of the purchase price which 
was secured by a chattel mortgage on the truck-tractor. The 
note provided for repayment in eighteen successive monthly 
installments. The mortgage provided that possession of the 
vehicle should remain in the buyer only as long as the seller 
should deem itself secure as to payment of the note. The mort- 
gage also provided that failure by the seller to enforce any par- 
ticular provision of the mortgage should not be construed as a 
waiver of strict performance of the mortgage and all its pro- 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 840. 
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visions. By the terms of a contemporaneous sales agreement 
the buyer agreed that title would remain in the seller until the 
purchase price had been paid in full. 


The buyer was late in making the first installment payment 
and upon its failure to make the next three payments the seller 
declared the entire balance of the indebtedness due. The buy- 
er, without knowledge of the seller's acceleration, then for- 
warded a check covering the payments in default which the 
seller cashed. Two days later the seller repossessed the vehicle. 


In the buyer's suit for conversion of the vehicle the jury re- 
turned a single verdict for the buyer covering the value of the 
vehicle, loss of earnings as well as punitive damages. Since the 
question of punitive damages was improperly submitted to the 
jury the court directed a new trial but it held that the retaking 
by the seller had been unlawful. The court stated that when 
the seller accepted payment of the installments in default after 
it had declared the entire obligation due, it waived its right to 
accelerate the indebtedness. Since the seller had a right to re- 
take the vehicle under the mortgage if it felt insecure, it would 
seem that acceptance of the late payment should not have con- 
stituted a waiver of its right to repossess the vehicle. While the 
seller might have gratefully received the late payment, its sub- 
jective feeling of insecurity about the debt, nonetheless, might 
well not have been alleviated. Colorado Kenworth Corporation 
v. Whitworth, Supreme Court of Colorado, 357 P.2d 626. The 
opinion of the court follows: 


FRANTZ, J.—We recount the chronology of the transaction and the 
ensuing suit which culminated in the issuance of a writ of error from 
this court on application of Colorado Kenworth Corporation. Kenworth 
would have us reverse an adverse judgment in the sum of $5,000 obtained 
by Whitworth. 

On December 19, 1956, Whitworth purchased a used truck-tractor 
from Kenworth at a sales price of $6,500. His initial payment was repre- 
sented by a credit of $1,428.48 for a truck which he turned over to 
Kenworth and cash in the sum of $500. He gave Kenworth a note for 
the balance, secured by a chattel mortgage on the truck-tractor. By 
the terms of these instruments, the first of seventeen successive monthly 
payments of $278 was to be made on January 25, 1957, and a final pay- 
ment of $263.50 on or before June 25, 1958. 
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The note and chattel mortgage were contemporaneous instruments 
with a sales agreement executed by the parties. By the latter Kenworth 
guaranteed the truck-tractor “for 830 days on 50% parts and 50% labor 
basis.” By it Whitworth agreed that the “title to and right of possession 
of said motor vehicle shall remain in the above seller [Kenworth] until 
the full purchase price has been paid.” 

The chattel mortgage provided that the possession of the vehicle 
remain in Whitworth “so long as and only so long as [Kenworth] shall 
deem itself to be secure in the payment of this mortgage and the in- 
debtedness aforesaid and the conditions of this mortgage are fulfilled.” 
It also required Whitworth to keep the truck-tractor in “first-class repair 
and running condition” at his expense, and should he fail in this respect 
Kenworth could at its “option pay said charges, taxes or liens and the 
sum or sums so paid shall be added to the amount unpaid . . . and shall 
be immediately due and payable and shall be repaid” by Whitworth to 
Kenworth. 

On the way to Missouri, to start hauling freight for Pacific Inter- 
mountain Express, mechanical difficulties developed which required re- 
pairs costing Whitworth $101. After his arrival in Missouri he had to 
replace a brake valve for which he paid $40. Other defects were de- 
tected from time to time over a scant period, the rectification of which 
required small outlays of money. 


On January 17, 1957, the vehicle broke down near Columbia, Missouri. 
The motor was inoperable and the vehicle was towed to a garage where 
Kenworth authorized repairs for which it would advance the payment 
and require Whitworth to defray his 50% of the expense under the 
agreement. The total cost of the repair work was $700.96, and Kenworth 
was billed for it. 


Whitworth operated his vehicle for Pacific Intermountain Express 
for nearly three weeks, in the course of which he made five trips. There- 
after he hauled freight for Ringsby Truck Line for approximately thirty 
days, making eight trips for the latter. 

A check executed by Whitworth and dated February 11, 1957, in 
the sum of $178, was sent to Kenworth. A check dated February 18, 
1957, in the sum of $700.96, was sent by Kenworth to the garage in 
Columbia, Missouri, to pay for the repairs to the motor. A check ex- 
ecuted by Whitworth and dated February 19, 1956, in the sum of $100, 
was sent to Kenworth and payment thereon was not realized, because of 
insufficient funds, until March 21, 1957. These two checks ($178 and 
$100) completed the January payment. 

Whitworth entered into a written agreement with Watson Bros. Trans- 
portation Co., Inc., on March 1, 1957, by the terms of which he leased 
the truck-tractor for a period of one year for haulage of freight. He 
immediately started to perform the duties required of him under the 
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terms thereof, and acted in pursuance of the contract until May 4, 1957, 
the date on which Kenworth took possession of the truck-tractor. 

On April 22, 1957 Kenworth elected to declare the entire balance 
on the note due and payable under the terms of the acceleration clause. 
Its agent was directed to take possession of the truck-tractor. On April 
29, 1957 Whitworth sent a check to Kenworth in the sum of $834, repre- 
senting payments of $278 for the months of February, March and April. 
This check was cashed on May 2, 1957. On May 4, 1957 the agent of 
Kenworth demanded the truck-tractor from Whitworth, who advised him 
of the last payment. 

The evidence is in dispute as to what took place after the agent 
demanded that the vehicle be delivered to him. A telephone call by the 
agent verified the receipt of the check for $834. Whitworth testified 
that the agent advised him that the check would be returned; that 
Kenworth “wanted payment in full” and “still wanted the truck.” Ken- 
worth “wouldn’t let [him] have” the truck. The agent told Whitworth 
he “couldn’t take the truck back to the Watson Brothers to get [his] 
personal things out of it.” 

The agent denied that he advised Whitworth the check would be 
returned to him, and further testified that Whitworth willingly yielded 
the truck-tractor to him. He stated that Whitworth at one time ex- 
pressed dissatisfaction over the decision of Kenworth to take the vehicle, 
but that later he said he was “actually sort of glad,” that he would be 
able to stay with his family. The agent further testified that Whitworth 
turned the keys of the vehicle over to him. 

In regard to the payment by Kenworth of the repair bill of $700.96, 
Whitworth stated that he did not know it had been paid and had not 
been informed that his 50% thereof had become due by reason of such 
payment. 

Whitworth brought suit which, as stipulated at a pretrial conference, 
was founded on the theory of conversion. By his suit he sought to 
recover damages from Kenworth for the taking, in the sum of $2,612, 
and for loss of earnings resulting from inability to perform his contract 
with Watson Bros. in the sum of $14,025, and exemplary damages in 
the sum of $5,000. 

Kenworth answered and counterclaimed. It denied that the reposses- 
sion was wrongful, relying on the chattel mortgage and an alleged delin- 
quency in the performance thereof by Whitworth. It further alleged a 
voluntary surrender of the truck-tractor. By counterclaim it sought a 
judicial sale of the truck-tractor as in foreclosure, and a deficiency judg- 
ment if a balance due from Whitworth should eventuate. 

Upon trial the factual situation as narrated above was presented. The 
several contracts for carriage of freight entered into by Whitworth, and 
his earnings thereunder, were introduced in evidence. At the conclusion 
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of Whitworth’s case Kenworth moved for a directed verdict and in the 
alternative “for an order limiting damages and striking allegations and 
prayers for exemplary and punitive damages.” This motion was denied. 

Reversal of the judgment is urged because of (1) asserted insuffi- 
ciency of evidence to establish a conversion, (2) a failure to show the 
fair market value of the property alleged to have been converted, (3) 
a lack of evidence to justify the submission to the jury of the question 
of exemplary damages, (4) singleness of verdict constituting error “if any 
one of the categories of damages should not have gone to the jury,” and 
(5) Kenworth’s right to judgment for the unpaid balance of Whit- 
worth’s obligation “whether or not Whitworth’s truck was converted by 
Kenworth.” 


Was the evidence insufficient to beget a prima facie case of conver- 
sion? Since the details surrounding the taking are variant in certain 
respects, permitting of hostile findings and inferences by the fact-finder, 
we are not disposed to disturb the jury verdict, unless as a matter of 
law they do not constitute a conversion under any aspect. Brunton v. 
Ditto, 51 Colo. 178, 117 P. 156. Our duty is to entertain inferences 
properly deducible from the evidence which favor the sustension of the 
judgment. 


Was the taking rightful as a matter of law? Kenworth says it was, 
and in support of its contention relies on this provision of the chattel 
mortgage in its relation to the acceleration clause: “No waiver or failure 
to enforce any particular provision of this mortgage nor any extension 
of time or partial payment of any installment or amount due hereunder 
before or after delinquency shall operate to extend the time of payment 
or the balance of such installments or the amount of any other installment 
and shall not be considered as a waiver of the strict performance of this 
mortgage and all the provisions hereof.” (Emphasis supplied. ) 

As we construe the quoted provision, it operates in futuro where a 
tardy payment has been unqualifiedly received. The acceptance of 
payment, although late, acts as a waiver pro tanto and bars the obligee 
from asserting delinquency. Receipt of a belated payment or payments 
does not work a waiver or extension as to future attempted unpunctual 
payments; this is the purport of the provision in question, and absent 
more stringent terms, is as strict construction as we may give it. 

The applicable law is set forth in Barday v. Steinbaugh, 130 Colo. 10, 
272 P.2d 657, 658, thus: 


“The law is well settled that a payee who is given an option 
by the note to accelerate its payment may waive his right to such 
acceleration; that such waiver may be shown by mere inaction, 
and particularly by accepting payment of the installment or in- 
terest after the default; and more specifically by accepting pay- 
ments after notice of election of acceleration. When plaintiff 
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accepted the two payments on principal in November and Decem- 
ber, 1952, after her notice of election in October, without notice 
to defendants that she was not waiving her rights as to the ac- 
celeration of the maturity date of the note, it is an absolute waiver 
of such right and made her notice ineffective and was, in effect, 
an extension of the terms of the note.” 


See Thomas v. Beirne, 94 Colo. 429, 30 P.2d 863; Salida Bldg. & Loan 
Ass'n v. Davis, 16 Colo.App. 294, 64 P. 1046. 

Whitworth made a payment of $834 after Kenworth had resolved 
to declare the entire obligation due. At the time, Whitworth did not 
know that Kenworth had elected to accelerate. Kenworth accepted the 
payment which made the chattel mortgage current unless the failure 
to pay his share of the $700.96 for repairs put Whitworth in default. 

In accordance with the provision relating to repairs, Whitworth was 
obligated to reimburse Kenworth. This obligation arose only when Ken- 
worth had paid the entire repair bill. Whitworth would not be expected 
to speculate as to Kenworth’s performance in this respect, and hence 
it was incumbent on Kenworth to notify Whitworth of payment. That 
the record is devoid of knowledge in Whitworth of the payment is a 
stubborn fact which rules out a default in this regard. 


But Kenworth contends that the suit for conversion must fail because 
neither by allegation nor proof was a demand for the return of the truck- 
tractor made. There being no default, as appears from what we have 
said, the taking was unlawful. “For the purposes of an action for unlaw- 
ful conversion, demand and refusal are never necessary, except to furnish 
evidence of the conversion; and when, without these, the circumstances 
are sufficient to prove the conversion, they are superfluous.” Salida Bldg. 
& Loan Ass’n v. Davis, supra. 

Was the fair market value of the property converted ascertainable? 
Kenworth maintains that the proof in this respect was legally lacking. 

The truck-tractor had been recently purchased. Expenditures had 
been made to rectify defects which developed in a short period of time. 
Its use by Whitworth was shown. It was being used to haul freight 
when it was taken. This was all presented to the jury. In determining 
the value of an article, its original cost may be shown in connection 
with the length of time it was used and its condition at the time in 
question. Colorado Midland Ry. Co. v. Snider, 38 Colo. 351, 88 P. 453; 
Byron v. York Inv. Company, 183 Colo. 418, 296 P.2d 742; Barber v. 
Motor Inv. Co., 186 Or. 361, 298 P. 216; Genova v. Johnson, 218 Or. 47, 
321 P.2d 1050; Kimball v. Betts, 99 Wash. 348, 169 P. 849. 

“As between the parties to the contract... , the sale price was at 
least some evidence of the value of the car; and the amount paid by 
plaintiff was at least some evidence of the value of his special interest 
in the car. 89 C.J.S. Trover and Conversion § 239, p. 691. The value 
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one week prior to the conversion, coupled with plaintiff's testimony as 
to his care of the car, was at least some evidence of value at the time 
of the conversion.” Genova v. Johnson, supra [213 Or. 47, 321 P.2d 1054]. 


We hold that the evidence of the cost of the truck-tractor, its better- 
ment by extensive repairs, and the details of its use for the short period 
it was operated by Whitworth furnished the jury with sufficient data 
upon which to determine its value at the time of the conversion. 


Are consequential damages recoverable in a conversion action, or is 
the plaintiff restricted to a recovery of the value of the article taken with 
interest on such value? Any answer to this question must take into 
consideration that we are dealing with a commodity purchased for a 
purpose: hauling freight; this was in the contemplation of the contracting 
parties. Although the suit is in tort, Kenworth should be answerable 
to such damages as will completely indemnify Whitworth for the natural 
and probable consequence of its conversion. Sansone v. Studebaker 
Corp. of America, 106 Kan. 279, 187 P. 673; Johnson v. Marks, 66 Misc. 
153, 121 N.Y.S. 294. 


“Where special damage is laid and proved, there can be no reason 
for measuring the damages by the value of the chattel converted.” Bodley 
v. Reynolds, 8 Q.B. 779, 55 E.C.L. 778. Damages flowing from a conver- 
sion which are not ordinary, usual or commonly to be expected are re- 
coverable “if, under the circumstances, it can be fairly said that both 
parties have these consequences in contemplation at the time of the 
wrong complained of, as the probable result thereof, and if these unusual 
consequences are neither uncertain, unnatural, nor remote as to cause, 
nor speculative and conjectural in effect.” Cannon v. Oregon Moline 
Plow Co., 115 Wash. 273, 197 P. 89, 41. 


That loss of profits resulting from a conversion of property is recover- 
able seems to be supported by the majority of the cases. Preble v. 
Hanna, 117 Or. 306, 244 P. 75; Universal Credit Co. v. Wyatt, Tex.Civ. 
App., 56 S.W.2d 487. As was his duty, Whitworth showed in mitigation 
of these damages his various jobs since the truck-tractor was repossessed 
and what earnings he derived from them. 


We next resolve the question of the propriety of submitting to the 
jury for consideration the matter of exemplary damages. Méistakenly, 
but in the belief that it was within its rights, Kenworth asserted that 
Whitworth had not complied with the contract, thereby warranting its 
taking action to repossess the truck-tractor. Certain it is that the elements 
permitting a recovery of exemplary damages were absent from the case. 


“It is true that a presumption of willfulness, wantonness or recklessness 
may arise from the conduct of a tort feasor and the circumstances under 
which the property is seized, but facts must be shown sufficient to give 
rise to the presumption. The mere taking of property under a claim of 
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right over the protest of one in possession is not sufficient.” American 
Oil Co. v. Colonial Oil Co., 4 Cir., 180 F.2d 72, 77. 

A single verdict was submitted to the jury. Value, consequential 
damages and exemplary damages, if any or all were found, were to be 
aggravated in this verdict. As we have determined that exemplary 
damages were improperly committed to the jury for consideration, and 
since we are unable to ascertain what part, if any, of the $5,000 verdict 
represents exemplary damages, we must hold the verdict ineffectual. Had 
the jury followed the rule in this jurisdiction that they specify in their 
verdict the separate amounts found for actual and for exemplary damages, 
a different result would have obtained. Starkey v. Dameron, 92 Colo. 
420, 21 P.2d 1112, 22 P.2d 640. 

The fifth ground urged is fully resolved by our disposition of the 
question of sufficiency of evidence to prove a conversion. 

The judgment is reversed and the cause remanded with directions 
to grant a new trial. 

KNAUSS and HALL, JJ., concur. 


NEW HAMPSHIRE COURT RULES IN “NON-CITED 
COLLATERAL” LOAN CASE 


In 1959 the Bank Commissioner in New Hampshire issued 
an order forbidding the acceptance of collateral on two-signa- 
ture loans. A short time later a temporary injunction was issued 
against the Commissioner prohibiting him from enforcing his 
order and in February of this year the Supreme Court of the 
State upheld the contention of two savings banks that collateral 
on “unsecured loans” is legal. 

Under current law in New Hampshire there are certain types 
of collateral which are acceptable on one-signature loans. This 
is referred to as cited collateral. In addition the statutes provide 
for two-signature “unsecured loans” but do not mention collater- 
al with respect to this type of loan. In practice savings banks have 
been making two-signature loans but have been requiring un- 
cited collateral such as automobiles and white goods. It was this 
practice that the Commissioner sought to prohibit on the ground 
that it was the intention of the legislature to have banks make 
two-signature loans solely on the character and financial condi- 
tion of the borrower. The court, in disagreeing with the Com- 
missioner, ruled that such loans were not illegal because of the 
non-cited collateral but rather would continue to be treated as 
unsecured loans. 
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Bankruptcy Trustee Succeeds to Rights of 
Creditors as of Date of Bankruptcy 


Section 70(c) of the Bankruptcy Act vests in the trustee, as 
of the date of bankruptcy, all the rights, remedies, and powers 
of a creditor then holding a lien as to all property of the bank- 
rupt whether or not such a creditor actually exists. The Supreme 
Court of the United States recently had before it a case where a 
trustee sought to avail himself of Section 70(c) to set aside a 
mortgage held by a bank which had been given by the bankrupt 
over five months prior to the filing of the petition in bankruptcy 
in order to secure a loan. The mortgage held by the bank had 
not been recorded until four days after its execution and under 
the law of Michigan, where the transaction took place, mortgages 
were void as against creditors of the mortgagor until recorded. 
The trustee argued that a creditor could have taken prior to 
the bank’s mortgage had he extended credit during the four 
day period while the morgage remained unrecorded and he 
urged that the trustee was entitled under Section 70(c) to claim 
the same rights, even though there was in fact no such creditor. 


Recognizing the danger to secured transactions if such an 
argument were sustained, the court held the bank’s morgage to 
be valid against the trustee and stated that the rights of credi- 
tors to which the trustee succeeds are to be ascertained as of the 
date of bankruptcy, not at an interior point of time. Lewis v. 
Manufacturers National Bank, Supreme Court of the United 
States, 81 Sup.Ct. 347. The opinion of the court follows: 


Mr. Justice DOUGLAS delivered the opinion of the Court. 


The bankrupt borrowed money from respondent on November 4, 
1957, giving as security a chattel mortgage on an automobile. In Mich- 
igan, where the transaction took place, mortgages were void as against 
creditors of the mortgagor unless filed with the Register of Deeds! with 
a special dispensation to purchase money mortgages if filed within 14 days 


1 Mich.Comp.L.1948, § 566.140, as amended by Pub.Acts 1957, No. 233. In 1959, 
by Pub.Acts 1959, No. 110, a 10-day grace period was given to all mortgagees vis-a-vis 
creditors. 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 865. 
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of the execution of the mortgage. This mortgage, however, was not a 
purchase money mortgage; and though executed on November 4, 1957, 
it was not recorded until November 8, 1957. 

Over five months later—on April 18, 1958—the borrower filed a volun- 
tary petition in bankruptcy and an adjudication of bankruptcy followed, 
petitioner being named trustee. 

There was no evidence that any creditor had extended credit between 
November 4, the date of the execution of the mortgage, and November 8, 
the date of its recordation. But since the mortgage had not been recorded 
immediately, the referee held that it was void as against the trustee. ‘The 
referee relied upon § 70, sub. c of the Bankruptcy Act, 11 U.S.C. § 110, 
sub. c, 11 U.S.C.A. § 110, sub. c, which, so far as material here, reads: 


“The trustee, as to all property, whether or not coming into pos- 
session or control of the court, upon which a creditor of the bank- 
rupt could have obtained a lien by legal or equitable proceedings 
at the date of bankruptcy, shall be deemed vested as of such date 
with all the rights, remedies, and powers of a creditor then hold- 
ing a lien thereon by such proceedings, whether or not such a 
creditor actually exists.” 


He ruled that § 70 sub. c, “clothes the Trustee with the rights of a 
creditor who could have obtained a lien at the date of bankruptcy 


whether or not such a creditor exists.” He concluded that under Michi- 
gan law a creditor could have taken prior to the mortgage had he ex- 
tended credit during the four-day period when the mortgage was “off 
record” and that therefore the trustee can claim the same rights, even 
though there was no such creditor. The District Court overruled the 
referee and the Court of Appeals affirmed the District Court. 275 F.2d 
454. The case is here on a petition for a writ of certiorari which we 
granted because of a conflict between that decision and Constance v. 
Harvey 215 F.2d 571, decided by the Court of Appeals for the Second 
Circuit and subsequently followed by the same court in Conti v. Volper, 
229 F.2d 317. 363 U.S. 837, 80 S.Ct. 1613, 4 L.Ed.2d 1724. 

Petitioner's case turns on the words “upon which a creditor of the 
bankrupt could have obtained a lien . . . whether or not such a creditor 
actually exists,” contained in § 70, sub. c. 

Prior to 1910 the trustee had no better title to the property than the 
bankrupt had. See York Mfg. Co. v. Cassell, 201 U.S. 344, 352, 26 S.Ct. 
481, 484, 50 L.Ed. 782; Zartman v. First National Bank, 216 U.S. 134, 
138, 30 S.Ct. 368, 369, 54 L.Ed. 418. The provision with which we are 
here concerned was written into the law in 1910 to give the trustee all 
the rights of an ideal judicial lien creditor.” 


2 See MacLachlan, Bankruptcy (1956), p. 187. The Committee Report concern- 
ing the 1910 Amendment said: 
“Tt is evident that in the proposed amendment attempt is made to give effect to 
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The predecessor of the present § 70, sub. c was § 47(a) (2) of the 1910 
Act which provided in relevant part: 


“, . . such trustees, as to all property in the custody or coming 
into the custody of the bankruptcy court, shall be deemed vested 
with all the rights, remedies, and powers of a creditor holding a 
lien by legal or equitable proceedings thereon; and also, as to all 
property not in the custody of the bankruptcy court, shall be 
deemed vested with all the rights, remedies, and powers of a judg- 
ment creditor holding an execution duly returned unsatisfied.” 
36 Stat. 840. 


That language was held to give the trustee the status of a creditor 
“as of the time when the petition in bankruptcy [was] filed.” Bailey v. 
Baker Ice Machine Co., 239 U.S. 268, 276, 36 S.Ct. 50, 54, 60 L.Ed. 275. 

In 1938 the relevant provisions of § 47(a) (2) were transferred to § 70, 
sub. c with no material change.’ 

In 1950 § 70, sub. c. was recast to read as follows: 


“. .. The trustee, as to all property of the bankrupt at the date 
of bankruptcy whether or not coming into possession or control 
of the court, shall be deemed vested as of the date of bankruptcy 
with all the rights, remedies, and powers of a creditor then hold- 
ing a lien thereon by legal or equitable proceedings, whether or 


not such a creditor actually exists.” 64 Stat. 26. 


Thus the distinction between property in the possession of the bank- 
rupt as of the date of bankruptcy and other property was abolished; and 
the trustee was given the status of a creditor holding a lien through legal 
or equitable proceedings as to both types of property. This 1950 Amend- 
ment, however, created an anomaly. The House Report* accompanying 
a 1952 amendment that cast § 70, sub. c in its present form states: 


“... it is now recognized that the amendment did not accu- 
rately express what was intended. Since the trustee already has 


two ideas quite distinct: First, that as to the property in the custody of the bank- 
ruptcy court the bankruptcy trustee shall be considered to have the same title that a 
creditor holding an execution or other lien by legal or equitable proceedings levied 
upon that property would have under state law: and, second, that as to property not 
in the custody of the bankruptcy court the trustee should stand in the position of a 
judgment creditor holding an execution returned unsatisfied, thus entitling him to 
proceed precisely as an individual creditor might have done to subject assets. In 
this way, in effect, proceedings in bankruptcy will give to creditors all the rights 
that creditors under the state law might have had had there been no bankruptcy and 
from which they are debarred by the bankruptcy — certainly a very desirable and 
eminently fair position to be granted to the trustee.” H.R. Rep. No. 511, 6lst Cong., 
2d Sess., p. 7. 

8 See MacLachlan, Bankruptcy (1956), p. 187; H.R.Rep. No. 1409, 75th Cong., 
Ist Sess., pp. 4, 34-35. 

4 H.R.Rep. No. 2320, 82d Cong., 2d Sess., p. 16, 2 U.S.Code Congressional and 
Administrative News 1952, p. 1976. 
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title to all of the bankrupt’s property, it is not proper to say that he 
has the rights of a lien creditor upon his own property. What 
should be said is that he has the rights of a lien creditor upon prop- 
erty in which the bankrupt has an interest or as to which the 
bankrupt may be the ostensible owner. Accordingly, the language 
of section §70(c) has been revised so as to clarify its meaning and 
state more accurately what is intended.” 


We think that one consistent theory underlies the several versions of 
§ 70, sub. c which we have set forth, viz., that the rights of creditors— 
whether they are existing or hypothetical—to which the trustee succeeds 
are to be ascertained as of “the date of bankruptcy,” * not at an anterior 
point of time. That is to say, the trustee acquires the status of a creditor 
as of the time when the petition of bankruptcy is filed. We read the 
statutory words “the rights . . . of a creditor [existing or hypothetical] 
then holding a lien” to refer to that date.® 

This construction seems to us to fit the scheme of the Act.’ Section 
70, sub. e enables the trustee to set aside fradulent transfers which credi- 


5 While § 70, sub. c speaks of “the date of bankruptcy,” that term is defined as 
“the date when the petition was filed.” Section 1(13), 11 U.S.C. § 1(18), 11 U.S.C, 
A. § 1(18). ‘ 

6 After the decision in Constance v. Harvey, 215 F.2d 571, 575, Congress passed 
a bill to change its holding. The President vetoed the bill stating: 

“T have withheld my approval of H.R. 7242, to amend sections 1, 57j, 64a(5), 
67b, 67c and 70c of the Bankruptcy Act, and for other further purposes. 

“I recognize the need for legislation to solve certain problems regarding the 
priority of liens in bankruptcy, but this bill is not a satisfactory solution. It would 
unduly and unnecessarily prejudice the sound administration of Federal tax laws. In 
some cases, for example, mortgages would be given an unwarranted priority over 
Federal tax liens even though the mortgage is recorded after the filing of the tax lien. 

“This and other defects of the bill can, I believe, be corrected without com- 
promising its primary and commendable purpose.” Cong.Rec., 86th Cong., 2d Sess., 
No. 15, Pt. 2, App. A7013. 

The Committee Report, urging that amendment, made clear the inequity that 
might often result if § 70, sub. c is construed as Constance v. Harvey, supra, con- 
strued it: 

“The holding in Constance v. Harvey, by injecting into section 70c the substance 
of 70e, created the statutorily unwarranted status of a hypothetical creditor with 
rights relating back to a date prior to bankruptcy. While bankruptcy is in effect a 
general levy on the property of the bankrupt for the benefit of his creditors, it is not 
a license for the trustee, irrespective of prejudice to creditors, to avoid at will any 
security given by the bankrupt which remained imperfected for any period of time 
prior to bankruptcy. Yet this is the effect of Constance v. Harvey. Under this 
decision the only limit to the power of the trustee is his ability to conceive of some 
right of a creditor that can be used as a basis for striking down imperfect transfers. 
The doctrine of Constance v. Harvey presents a very real threat to security transac- 
tions, the validity of which have hitherto not been subject to challange under the 
act. Moreover, this is a threat which is not required by the policy of the act, since 
the creditors who have been prejudiced by the imperfections of a transfer are normally 
protected under section 70e.” H.R.Rep. No. 745, 86th Cong., Ist Sess., pp. 8-9. 

7 See Seligson, Creditors’ Rights, Journ. Nat’] Assoc. Referees in Bankruptcy, Oct. 
1957, 113, 118; Marsh, Constance v. Harvey—“The Strong-Arm Clause” Re-Evaluated, 
43 Cal.L.Rev. 65; Note, 57 Mich.L.Rev. 1227. 
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tors having provable claims could void. The construction of § 70, sub c 
which petitioner urges would give the trustee power to set aside trans- 
actions which no creditor could void and which injured no creditor. 
That construction would enrich unsecured creditors at the expense of 
secured creditors, creating a windfall merely by reason of the happen- 
stance of bankruptcy. 


It is true that in some instances the trustee has rights which existing 
creditors may not have. Section 11, 11 U.S.C. § 29, 11 U.S.C.A. § 29, gives 
him two years to institute legal proceedings regardless of what limitations 
creditors might have been under. Section 60, 11 U.S.C. § 96, 11 U.S.C.A. 
§ 96, gives him the right to recover preferential transfers made by the 
bankrupt within four months whether or not creditors had that 
right by local law. A like power exists under § 67, sub. a, 11 U.S.C. 
§ 107, sub. a, 11 U.S.C.A. § 107, sub. a, as respects the invalidation of 
judicial liens obtained within four months of bankruptcy when the 
bankrupt was insolvent. Section 67, sub. d, 11 U.S.C. § 107, sub. d, 11 
U.S.C.A. § 107, sub. d, carefully defines transactions which may be 
voided if made “within one year prior to the filing” of the petition. 


Congress in striking a balance between secured and unsecured credi- 
tors has provided for specific periods of repose beyond which transac- 
tions of the bankrupt prior to bankruptcy may no longer be upset — ex- 
cept and unless existing creditors can set them aside.* Yet if we con- 
strue § 70, sub. c as petitioner does, there would be no period of repose. 
Security transactions entered into in good-faith years before the bank- 
ruptcy could be upset if the trustee were ingenious enough to conjure 
up a hypothetical situation in which a hypothetical creditor might have 
had such a right. The rule pressed upon us would deprive a mortgagee 
of his rights in states like Michigan, if the mortgage had been executed 
months or even years previously and there had been a delay of a day 
or two in recording without any creditor having been injured during the 
period when the mortgage was unrecorded. 


That is too great a wrench for us to give the bankruptcy system, ab- 
sent a plain indication from Congress which is lacking here. 


Affirmed. 


Mr. Justice HARLAN. 


As the judge who wrote for the Court of Appeals in Constance v. 
Harvey, 215 F.2d 571, I think it appropriate to say that I have long since 
come to the view that the second opinion in Constance, 215 F.2d 575, 
was ill-considered. I welcome this opportunity to join in setting the 
matter right. 


8 See, e.g., § 70, sub. e, concerning which H.R.Rep. No. 1409, 75th Cong., Ist 
Sess., p. 32, stated, “. . . under section 70(e) the trustee may avoid any transfer which 
any creditor might have avoided under applicable State law, and there is no time 
limitation in such case.” 
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Bank Which Paid Stolen Travelers’ Checks Not 
Allowed to Recover From Bailee of Checks 


First National City Bank entrusted $8,000 worth of blank 
travelers’ checks to a travel service company for sale to its cus- 
tomers. The travel company signed a so-called “Trust Receipt” 
which obligated it to inform the bank in the event any any of 
the checks were stolen prior to issuance and upon request to 
post a bond twice the amount of the checks stolen. 

Upon discovery of the theft of the blank checks the travel 
company notified City Bank. City Bank, nonetheless, paid the 
checks when they were presented for payment. In City Bank’s 
suit to recover the amount of the checks from the travel com- 
pany, the company contended that City Bank had voluntarily 
paid out its own money because it knew or should have known 
that the checks had been stolen in non-negotiable form. The 
court agreed with the travel company and pointed out that since 
the checks were incomplete and undelivered at the time of theft 
no one could enforce payment of them. 

The court concluded that the words of the trust receipt did 
not make the travel company an insurer against loss. If the 
travel company were an insurer, the court stated, notice of loss 
as required by the trust receipt would be superfluous or at least 
discretionary and the posting of a bond would have been made 
mandatory rather than discretionary with the bank. The court 
applied the rules applicable to a bailor-bailee relationship. It 
held that the bank had not established that the company was 
negligent in caring for the checks and it gave judgment for the 
travel company. First National City Bank of New York v. 
Frederics-Helton Travel Service, Supreme Court, New York 
County, 209 N.Y.Supp.2d 704. The opinion of the court follows: 


ISIDOR WASSERVOGEL, Special Referee—Plaintiff seeks to re- 
cover from defendant the sum of $7,560, which represents the face amount 
of certain travelers’ checks entrusted to defendant for sale to its customers. 

Plaintiff (hereinafter referred to as “City Bank”) caused to be deliv- 
ered to defendant approximately $8,000 worth of blank travelers’ checks, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1559. 
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to be sold by defendant in the course of its regular business. Upon re- 
ceipt of these blank checks, defendant was required by City Bank to 
sign so-called “Trust Receipts” which contained the following provision: 


“, .. (d) pending due issuance or return to and receipt by the 
Bank of such Checks, the undersigned assumes full responsibility 
to the Bank for their safekeeping and in the event of loss, theft 
or destruction of all or any of the checks prior to their issuance 
the undersigned will notify the Bank promptly thereof in writing 
and will upon request provide the Bank with a bond in twice the 
amount of the Checks so lost, stolen or destroyed ... .” 


The travelers’ checks here involved were presented for payment to 
City Bank by several out-of-town banks and, upon such presentation, 
were paid the amount which City Bank seeks to recover here. By way 
of affirmative defense, however, defendant asserts that these checks were 
stolen from its offices during the night of June 27, 1957, and that imme- 
diately upon the discovery of the theft the following morning, City Bank 
was given notice of the loss pursuant to the foregoing provision of the 
“Trust Receipts.” It is defendant’s contention that the monetary loss to 
City Bank was caused solely by the fact that City Bank voluntarily chose 
to pay out sums of money upon the presentation of such checks at a time 
when it actually knew, or should have known, that these checks had been 
stolen in unexecuted and non-negotiable form. 

The record clearly establishes that City Bank had actual knowledge 
that the travelers’ checks here involved were stolen prior to the time it 
made payments thereon. City Bank contends, however, it could not refuse 
to pay the checks upon presentation because the out-of-town banks were 
holders in due course. I do not agree with such contention. 

In my opinion, City Bank was under no legal obligation to make 
such payments. When the checks were entrusted to defendant by City 
Bank, they concededly did not contain the name of any payee. It is a 
matter of common knowledge that without a signature and counter-sig- 
nature, a travelers’ check cannot be cashed. It is the counter-signature, 
which, in effect, gives the paper its final form of negotiable currency 
(Sullivan v. Knauth, 161 App.Div. 148, 152, 146 N.Y.S. 588, 585, affirmed 
220 N.Y. 216, 115 N.E. 460, L.R.A. 1917F, 554). Thus, the checks, in 
the form in which they were in defendant’s possession at the time they 
were stolen, were clearly incomplete and non-negotiable instruments. By 
operation of law, therefore, where incomplete instruments have not been 
properly delivered, as is the fact in this action, they will not, “if com- 
pleted and negotiated, without authority, be a valid contract in the hands 
of any holder, as against any person whose signature was placed thereon 
before delivery.” Sec. 34, Negotiable Instruments Law. 

There is no merit to City Bank’s argument that “delivery” of the 
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travelers’ checks was made when the blank instruments were entrusted 
to defendant. An act of transfer and intention are the essential criteria 
of a valid “delivery” within the meaning and intent of the applicable 
statute. See Sec. 2, Negotiable Instruments Law; Irving Trust Co. v. 
Leff, 253 N.Y. 359, 171 N.E. 569; Grannis v. Stevens, 216 N.Y. 583, 587, 
111 N.E. 268, 265. 


It is both the act and intent to make delivery which results in the 
instrument becoming operative according to its terms. Obviously, there 
was no intent by City Bank to have the travelers’ checks become opera- 
tive upon their receipt by defendant. In the ordinary course of business, 
these checks became operative only when sold and delivered by de- 
fendant to a bona fide purchaser who then signed and countersigned 
same. Such a transaction must be deemed to be the clear intent of both 
parties to this action. Thus, when the checks were stolen before issuance 
in the proper and customary manner to a bona fide purchaser, “delivery” 
of these blank travelers’ checks never took place within the meaning 
and intent of the applicable statute (supra; Sullivan v. Knauth, supra). 
Thus, in view of the provisions of Sec. 34, Negotiable Instruments Law, 
heretofore cited, and the fact that the travelers’ checks here involved 
were undelivered and incomplete, City Bank, contrary to its contention, 
was under no legal duty to make payment upon the presentation of 
such checks by the various out-of-town banks. 


Moreover, as noted by Mr. Justice McGivern in his decision denying 
City Bank’s motion for summary judgment, it may reasonably be con- 
cluded that, in the interests of “good business,” City Bank “would have 
paid these checks upon presentation even if the holders thereof were not 
holders in due course in order to preserve their highly-advertised safety, 
negotiability and marketability” (First National City Bank of New York 
v. Fredericks-Helton Travel Service, Inc., 22 Misc.2d 481, 483, 195 N.Y. 
§.2d 150, 152). 

In order to sustain City Bank’s position in this action, it would be 
necessary to conclude that defendant was an absolute insurer under the 
provisions of the “Trust Receipts” it executed at City Bank’s request. A 
search by the Court as well as by counsel of the relevant case law in this 
State indicates that the particular factual situation here involved and 
the language of these “Trust Receipts” have never been litigated or in- 
terpreted by the courts in this jurisdiction. Cases cited by both sides in 
their briefs are readily distinguishable from the matter now before this 
Court. The closest cases in point which concern negotiable instruments 
entrusted to a defendant under a “Trust Receipt” agreement are Mellon 
National Bank v. Citizens Bank & Trust Co., 8 Cir., 88 F.2d 128, and 
People’s Savings Bank of Grand Haven, Mich. v. American Surety Co., 
D.C., 15 F.Supp. 911. An analysis of these cases, however, shows that 
the scope of the indemnity agreements, in each instance, specifically 
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embraced a much wider area of liability than that set forth in the “Trust 
Receipts” in the instant action. In the two named cases, the custodians 
agreed in the event of loss or theft “to account for them in the same 
manner as if they had been regularly issued by us; and notice to said 
bank of such loss or theft or notice to stop payment of such cheques 
shall not be a bar to or prevent said bank from paying same when 
presented.” This provision placed an absolute liability upon the cus- 
todians of these checks. In the instant action, however, there is nothing 
in the language of the Trust Receipts which can reasonably be construed 
to impose similar liability upon defendant. Unlike the Mellon and Peo- 
ple’s Savings Bank cases, defendant here was required to give City Bank 
notice of loss. If, as City Bank urges, defendant was an insurer, such 
notice of loss, as in the two cases above referred to, would have been 
unnecessary or, at best, entirely discretionary. Likewise, it is to be 
noted that the posting of a bond by defendant in the case at bar is not 
mandatory, but is required only upon the request of City Bank. If 
defendant was an insurer, as City Bank claims, it would seem to follow 
that a bond would have been required by the agreement between the 
parties immediately upon loss by theft or otherwise. 


In any event, in the opinion of the Court, the relationship between 
City Bank and defendant is one created by an ordinary bailment. The 
assumption of “full responsibility” by defendant, as set forth in the pro- 
visions of the “Trust Receipts”, is merely an assumption of the usual 
responsibility of a bailee for hire, which, in this case, by specific contrac- 
tual arrangement, also included the requirement of posting a bond upon 
request of City Bank. Concededly, a bailee may contract and thereby 
assume greater liability than that ordinarily imposed by law. The terms 
of the “Trust Receipts” here, however, contain no language which ele- 
vates this bailment to the status of an insurer or to any other status 
which would require a duty of care on the part of defendant greater 
than that of an ordinary bailee. Significantly, the “Trust Receipts” 
here involved were prepared by City Bank and it is elementary, there- 
fore, that any ambiguity in the provisions thereof must be construed 
against it. If City Bank wished to protect itself against any loss resulting 
from the placing of the travelers’ checks in circulation by someone other 
than a purchaser, the “Trust Receipts” prepared by it could have, and 
should have, so provided (similar to the trust receipts involved in the 
Mellon and People’s Savings Bank cases, supra). 

The general rules applicable to the duties of a bailee and his liability 
to a bailor where the bailment is stolen are well established. As an 
ordinary bailee, defendant is not an insurer and is charged only with 
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reasonable care of the instruments entrusted to it (Castorina v. Rosen, 
290 N.Y. 445, 448, 49 N.E.2d 521, 522; Reisinger v. Pullman Co., 252 
App.Div. 87, 89, 297 N.Y.S. 196, 198, affirmed 277 N.Y. 679, 14 N.E.2d 
388; Binney & Smith v. 41 East 42nd Street Realty Co., Sup., 147 N.Y.S. 
2d 248, 245; Widder v. Knaris, 5 Misc.2d 914, 70 N.Y.S.2d 100). It 
necessarily follows, therefore, that the burden of proof was on City Bank 
to establish defendant’s negligence in caring for the subject matter of 
the bailment (Stewart v. Stone, 127 N.Y. 500, 506, 28 N.E. 595, 596, 14 
L.R.A. 215; Claflin v. Meyer, 75 N.Y. 260; Carney v. Bares, 267 App.Div. 
175, 176, 45 N.Y.S.2d 240, 241; Lader v. Warsher, 165 Misc. 559, 561, 
1 N.Y.S.2d 160, 162; Fire Association of Philadelphia v. Fabian, 170 Misc. 
665, 667, 9 N.Y.S.2d 1018, 1021). Contrary to City Bank’s contention, 
nothing in the record adduced upon the trial warrants the conclusion 
that defendant was in any way negligent in caring for the blank trav- 
elers’ checks entrusted to it or in preventing their theft. The evidence 
establishes that defendant’s place of business is located on the seventh 
floor of the Empire State Building in the Borough of Manhattan, City 
of New York. The management of this world-famous building employs 
the nationally-known Burns Detective Agency to protect the premises. 
The Stolen travelers’ checks were secreted by defendant in a bottom 
drawer of a locked steel file cabinet, one of five such steel cabinets in 
its office. The credible testimony conclusively shows that both the lock 
on the steel cabinet and the lock on the outer office door were tested 
and found to be secure at the close of business on the evening imme- 
diately preceding the theft. There is nothing to indicate that the use 
of a safe by defendant rather than the locked steel file cabinet would 
have prevented the loss of these checks. Thus, in the opinion of the 
Court, defendant exercised all the reasonable care under the circum- 
stances which was required of it as an ordinary bailee. 


The case of Rapid Safety Fire Extinguisher Co. v. Hay-Budden Man- 
ufacturing Co., 37 Misc. 556, 75 N.Y.S. 1008, relied upon by City Bank, 
similar to the Mellon and People’s Savings Bank cases, is readily dis- 
tinguishable from the instant action in that the language of the receipt 
there involved contained an unconditional promise to pay for any loss. 


Judgment is rendered accordingly in favor of defendant dismissing 
the complaint upon the merits. 


The above constitutes the decision of the Court as required by the 
applicable provisions of the Civil Practice Act, §440. 
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Bank Relieved of Liability for Paying Checks 
With Forged Drawer’s Signatures 


The depositor, a labor union, maintained a checking ac- 
count with the drawee bank. Two names were required on 
each check. Beginning on October 3, 1958 and continuing 
until the middle of January, 1959, certain checks were presented 
to and paid by the drawee bank on which one of the two re- 
quired signatures was forged. In a suit brought by the deposi- 
tor’s insurance company against the drawee, the insurance com- 
pany rested after proving the forgeries of the drawer’s signature. 
The bank proved that the depositor did not discover the for- 
geries until February, 1959 and did not report them until March 
or April, 1959. 

Although the Court of Apppeals of Ohio, Cuyahoga County, 
recently accepted and followed the rule of Price v. Neal (77 
B.L.J. 389, May, 1960), the court in the instant case, without 
any discussion of that rule, granted judgment to the bank. The 
rationale of the decision was that the depositor was negligent in 
not discovering the forgeries until February, 1959 and in not 
reporting them until March, or April, 1959. 

It is difficult to see the relevance of the depositor’s delay in 
reporting the forgeries to the bank after discovery of them since 
there was no evidence that the delay deprived the bank of a 
chance to recover over against the forger. Moreover, it would 
seem that the depositor was at least entitled to recover for those 
checks drawn during the month of October, 1958 since it would 
not have been until the beginning of November that the first 
bank statement reflecting the forgeries would have been re- 
turned to the depositor. National Surety Corporation v. Na- 
tional City Bank of Cleveland, Court of Appeals of Ohio, Cuya- 
hoga County, 172 N.E. 2d 26. The opinion of the court follows: 


HURD, P.J.—This is an appeal on questions of law from a judgment 
of the Municipal Court of Cleveland rendered in favor of the plaintiff 
against the defendant, the National City Bank of Cleveland. 

The petition of the plaintiff, in substance, sets forth that it is a cor- 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 551. 
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poration authorized to conduct a general insurance business in the State 
of Ohio and that the defendant is a corporation authorized to conduct 
a general banking business in the State of Ohio, and that at all times 
therein mentioned local union No. 535 of the United Rubber, Cork, 
Linoleum & Plastic Workers of America, AFL-CIO, hereinafter termed 
Local No. 535, maintained a checking account with the defendant cor- 
poration at its Berea, Ohio, office, and that by virtue of prior agreement 
between the defendant banking company and the Local No. 535, all 
checks and drafts issued on said account were to contain two signatures. 

Plaintiff further alleges that certain dated and numbered checks were 
drawn on the account of Local No. 535 for the respective amounts shown 
therein, all of which were made payable to Carl Cathcart. Said drafts 
contained the signatures of Robert M. Booth, President of Local No. 535, 
and Carl Cathcart, as Secretary-Treasurer of said Local No. 535, and 
further that the signature of Robert M. Booth, as noted on said drafts, was 
forged and not the true signature of said Robert M. Booth, and that the 
defendant bank honored and paid said drafts and credited (sic) the 
same to the account of Local No. 535, all to the damage of said local. The 
plaintiff says further that it insured Local No. 535 under its policy of 
insurance against the hazards of forgeries, embezzlements and employee 
dishonesty, and that as a result of the issuance of the forged drafts, the 
plaintiff was obligated to and did pay for and to the use of the local (No. 
535) the sum of $381.56, and that by virtue of such payment, it became 
subrogated to and assigned the entire claim of the local against the 
defendant bank. 

The checks enumerated at length in the petition are twenty-five in 
number in varying amounts and are dated commencing from the third day 
of October, 1958 through the balance of the year 1958, and up to the 
fifteenth day of January, 1959. Sixteen of these checks were issued 
during the year 1958 and nine issued between the fourth and fifteenth of 
January, 1959. 

It appears from the record that Carl Cathcart, the Secretary-Treasurer 
of the union, whose signature was required in addition to the signature 
of the President, Robert M. Booth, actually forged the name of the Presi- 
dent, said Robert M. Booth, to the checks involved in these transactions. 

Upon trial, counsel for the defendant admitted the forgeries as plead- 
ed in the petition. Counsel for the plaintiff, upon said admission by de- 
fense counsel, thereupon rested his case because as he stated “We have 
made a prima facie case.” 

The record shows that Robert M. Booth, who was called by defend- 
ant’s counsel, testified, in substance, that he first discovered the forgeries 
in February of 1959 but did not report the same to the defendant bank 
until March or April of 1959. Since these forgeries dated back to the third 
day of October, 1958, extended to the middle of January, 1959, and were 
committed by one of the officers of the local union, it is our view that 
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the local union was negligent and first at fault in not discovering these 
forgeries sooner than February of 1959 and was further at fault and 
negligent in not reporting the same until March or April of 1959. 
Under these facts and circumstances, we think the rule established 
by the Supreme Court in Hillside Dairy Co. v. Cleveland Trust Co., 142 
Ohio St. 507, 53 N.E.2d 499, is applicable, the syllabus of which provides: 


“1. Where one of two innocent parties must suffer because of 
a fraud or forgery, justice requires that the loss be borne by him 
who is first at fault and put in operation the power which resulted 
in the fraud or forgery. 

“2. A depositor may not recover from a depositary for loss 
sustained by reason of the payment of checks, each bearing a 
forged indorsement, when such loss is due to the negligence of 
the depositor through his continued, misplaced confidence in his 
own faithless employee who committed the forgeries and con- 
cealed them from both the depositor and the depositary.” 


The record clearly shows that the depositor failed to use ordinary 
care and prudence in dealing with its own internal affairs and in dealing 
with one of its own officers whom it placed in a position where he could 
commit the forgeries without detection for the period stated. 

For the reasons stated, the judgment of the Municipal Court of 
Cleveland is reversed, and proceeding to enter the judgment which 


should have been entered by the Municipal Court of Cleveland, final 
judgment is rendered for the defendant. 

Exceptions noted. 

KOVACHY and SKEEL, JJ., concur. 


FEDERAL RESERVE BOARD RULES ON LONG AND SHORT 
POSITION IN SAME MARGIN ACCOUNT—REGULATION T 


“The Board has been asked whether the last sentence of Sec- 
tion 220.3(g) of Regulation T applies when a customer first sells a 
registered security short in an undermargined account, then sub- 
sequently purchases the same security, instructing the broker to 
maintain long and short positions in that security. 

“The last sentence of Section 220.3(g) prohibits the concur- 
rent carrying of long and short positions in the same registered 
security for the purposes of Regulation T, regardless of which 
position is taken first. This result follows because the word ‘sale’ 
is equivalent, where the sense of the regulation requires it, to 
‘sale position.’ Accordingly, where a security is purchased ‘long’ 
in a margin account, and there is an existing short position in the 
same security in the account, the two positions must be ‘netted 
out’ for purposes of the regulation.” Federal Reserve Bulletin, 
February 1961. 





BANKING BRIEFS 


Digest of current decisions and reports 


in the field of commercial banking 


Depositor Obligated to Examine Bank Statements and 
Cancelled Checks 


Fischer & Associates v. First National Bank of Atlanta, Court of Appeals of Georgia, 
116 S.E. 2d 902 
Where bank after complaint by depositor promised depositor to follow 
signature card more precisely, depositor was not relieved of the duty of 
examining his statements and cancelled checks and of notifying the bank 
within sixty days of any forged checks. For similar decisions see B.L.J. 
Digest (Fifth Edition) § 572. 


Payee Acquires Title to Checks Upon Their Deposit in Mails 
Moore v. Gotham Bank, Supreme Court, New York County, 207 N.Y. Supp. 2d 516 


Where drawer mailed checks to payee who never received the 
checks or the proceeds thereof and where bank collected proceeds of 
checks upon forged endorsements, payee acquired title to checks upon 
their deposit in the mails and he therefore has standing to bring suit 
against the collecting bank. Bank cannot assert defense that payee, who 
was not a depositor of bank, negligently failed to maintain certain safe- 
guards which would have prevented loss. For similar decisions see B.L.J. 
Digest (Fifth Edition) § 384. 


Bank Which Discounted Notes Not Subject to Defense Of Usury 


American Trust Company v. Glassman, Supreme Court, New York County, 
207 N. Y. Supp. 2d 128 

Where maker gave notes as advance payment for dental services and 

as accommodation to dentist and where dentist discounted notes with 

bank at a rate which would have been usurious on an original issue, bank 

was entitled to judgment against maker because notes were not made 

merely to accommodate a payee to obtain funds but also as a payment 

pursuant to a contract. For similar decisions see B.L.J. Digest (Fifth 
Edition) § 1565. 
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Judicial Review of Denial of Federal Savings and Loan 
Association Charter Denied 
Federal Home Loan Bank Board v. Rowe, United States Court of Appeals, 
District of Columbia Circuit, 284 F. 2d 274 


The grant or denial of an application for a charter for a federal sav- 
ings and loan association is a matter committed to the discretion of the 
Federal Home Loan Bank Board and applicants denied a charter were 


not entitled to judicial review of the Board's action. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 1358.2. 


Evidence of Bank’s Custom to Grant Rebate of Unearned 
Interest Admissible 
Eliasz v. Broadway Bank and Trust Company, Supreme Court of New Jersey, 166 A. 2d 166 


Payment of a note without prepayment clause before maturity does 
not entitle maker to rebate of unearned interest absent an agreement by 
holder to rebate or conduct by the holder which reasonably induces the 
maker to prepay and, in maker’s action to recover unearned interest on 
note, evidence that it was bank’s custom to grant rebates on prepayment 
is admissible to corroborate maker's evidence that bank agreed to grant 


rebate. For similar decisions see B.L.J. Digest (Fifth Edition) § 478. 


Assignment of Notes Carries With it Guaranty of Payment 
In the Matter of Gibraltor Amusements, Ltd., United States District Court, 
Eastern District, New York, 187 F. Supp. 931 

Where bankrupt executed and delivered to petitioning creditor a 
written guaranty of payment of all obligations of its distributor including 
obligations on certain notes made by distributor, the assignment of the 
distributor’s notes by petitioning creditor to its wholly owned subsidiary 
carried with it the guaranty of payment placing assignee in position to 
assert a claim in bankruptcy against bankrupt and assignee was not it- 
self disqualified as a petitioning creditor because others liable on the 
notes had not been called upon to pay them. For similar decisions see 
B.L.J. Digest (Fifth Edition) § 178.5. 
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The legislatures of 44 states are now in regular session and the year 
1961 will see sessions of all legislatures except possibly those of three 
states. While no flood of banking laws or other enactments have yet 
poured forth from the legislative grist mills, a few early enactments of 
interest to bankers are described below: 


ARKANSAS: Act 73 transfers supervision of building and loan asso- 
ciations from the Bank Commissioner to the Securities Division of the 
State Banking Department. A similar proposal to transfer supervisory 
functions with respect to credit unions is pending. See discussion of 
credit union legislation on page 268. 





NEW YORK: The Legislature of the Empire State apparently is 
of the view that banks are now in the space age. Chapter 11 provides 
that presentment of an item by a collecting bank on a drawee bank may 
be made through the clearing house or at a place requested by the drawee 
bank and such presentment is good presentment within the terms of the 
Negotiable Instruments Law. 

This enactment would permit a bank or several banks to operate an 
automated facility for the processing of checks and to have all checks on 
the bank or banks forwarded there rather than to the bank or branch 
office on which they are drawn. It is known that at least one New York 
City bank with a number of branches now operates a centralized auto- 
mated facility to which checks are sent and where they are charged 
against drawers’ accounts. Under Chapter 11, a bank may process checks 
at a convenient place, whether or not it is an authorized branch of the 
bank. Several banks might join in operating a single automated facility. 

The statute is a legislative novelty worthy of emulation elsewhere. 
The Uniform Commercial Code has no directly equivalent section, al- 
though the Code provision for variation by agreement of the Article on 
Bank Deposits and Collections might permit banks to validly agree 
among themselves that presentment at automated facilities is good pre- 
sentment. The Code also expressly permits presentment by notice and pre- 
sentment through a clearing house. It might also be noted that Michigan 
enacted a statute last year (L. 1960, c. 87) permitting a group of banks to 
invest jointly in a facility for processing checks. 

Another New York law, Chapter 14, prohibits the assignment of wages 
in connection with revolving credit agreements. 


SOUTH DAKOTA. The Legislature, in H.B. 598, enacted the Re- 
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definition of Inland and Foreign Bills of Exchange Act, a “better banking 
statute” proposed in 1959 by the American Bankers Association for state 
enactment. The Act has also been enacted in Illinois, Mississippi and 
New York, while California has an earlier version. The Uniform Com- 
mercial Code also has a provision much in accord with the Act. 

The Redefinition of Inland and Foreign Bills of Exchange Act pro- 
vides that a negotiable instrument which does not on its face show that 
it is drawn or payable outside the United States need not be protested 
upon dishonor. The obsolete former law (the Negotiable Instruments 
Law of most states) requires protest where an item on its face indicates 
that it is drawn in one state and payable in another state, such as a check 
showing at the top adjacent to the space for the date that it is drawn in 
Kansas City, Kansas and drawn on a bank in Kansas City, Missouri. 

The other South Dakota enactments, H.B. 599 and 601, affect con- 
sumer installment loans. One enactment raises the maximum permitted 
amount of an installment loan from $3,000 to $5,000 and lengthens the 
maximum term from 3 years to 5 years and 30 days. This would apply to 
personal loans made by banks and others. The other law applies to 
licensed lenders and provides for pre-computation of charges in connec- 
tion with repayments. 

South Dakota also, in S.B. 26, enacted the Uniform Act for Simplifi- 
cation of Fiduciary Security Transfers. 


TENNESSEE: The Legislature enacted Chapter 33, a novel statute 
permitting assignment of a life insurance policy without the consent of 
the beneficiary if the insured has the right to change the beneficiary. 
In most states, by court decision, an insured who has the right to change 
the beneficiary may assign the pclicy without the beneficiary’s consent, 
but there are contrary decisions. 

Another Tennessee law, Chapter 43, permits banks, savings and loan 
associations, credit unions and other lenders to make F.H.A. and V.A. 
loans without regard to state statutory loan limits or restrictions. 


WYOMING: Chapter 26 permits a bank located anywhere in the 
state to close at its option on Saturdays. 


SPECIAL NOTE ON CREDIT UNIONS 


A credit union is “a cooperative association . . . for the purpose of 
promoting thrift among its members and creating a source of credit for 
provident or productive purposes”, Federal Credit Union Act, 12 U.S.C. 
§ 1752(1). Unlike banks, credit unions are cooperative organizations con- 
sisting of members with a “common bond”, such as employees of the same 
company, members of a club or lodge or of a labor union local, etc. The 
traditional concept of the “common bond” in connection with credit 
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unions is that the group is small enough so that most of the members 
know each other personally, and the basic purpose is to pool the savings 
of the restricted group of members and to make installment loans of 
relatively small amount only to members. 


Within the above indicated framework, credit unions have a neces- 
sary and legitimate place among the financial institutions of mid-twen- 
tieth century America. However, there has been an increasing tendency 
on the part of credit unions to expand outside their traditional field and 
to take on functions akin to commercial banks. Bankers are naturally 
concerned with the growth of a new species of “bank.” Two such new 
species that have developed in recent years are savings and loan associa- 
tions and credit unions, and state legislatures have played no small part 
in furthering bank trappings engrafted into what are traditionally non- 
bank financial institutions. Recent state legislation dealing with credit 
unions broadens their powers and functions. Among legislative trends 
noticed so far in 1961 from pending bills are the following: (1) the power 
to make investments is broadened, (2) more leeway is given to credit 
unions to cooperate financially with each other through loans and invest- 
ments among themselves and through mergers, (3) supervisory controls 
are diminished and, in some instances, transferred from the banking de- 
partment to an official likely to be more sympathetic to the credit union 
movement than many state bank commissioners, (4) chartering restric- 
tions are eased notwithstanding the increase in size of many credit unions, 
and supervisory authorities are deprived of discretionary power to grant 
charters only where there appears to be an economic necessity and pros- 
pect of successful operation, (5) credit unions are permitted to make real 
estate loans, thus expanding their functions into a field already amply 
served by other kinds of financial institutions, (6) the field of eligible mem- 
bership is broadened through inclusion of relatives of members and of 
credit union organizations and through legislative sanction to credit 
unions organized on an area or geographical basis, and (7) additional 
tax exemptions or subsidies (such as use of public buildings) are accorded 
to credit unions. 


In this year of 1961, major credit union legislation covering many of 
the points given above has been introduced in Arkansas, Indiana, Mon- 
tana and Minnesota, and there is prospect of introduction of broad credit 
union amendments in other states. If a substantial amount of such legis- 
lation is enacted, bankers will be face to face with a new kind of organi- 
zation having many commercial functions but blessed with the tax and 
subsidy advantages accorded to other kinds of cooperatives. Although 
word has been received that the Montana introduction has been killed, 
the other bills are pending. 


Further important developments relating to credit unions in 1961 
will be reported in this space in the ensuing months. 





TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 


No Deduction for Charitable Remainder Contingent on Issue 


Bankers Trust Company, Executor v. United States, United States District Court, 
Southern District New York, December 30, 1960 


Decedent created a revocable inter vivos trust to pay the income for 
her life to his secretary, with remainder to her issue, and in default of 
issue, to a charitable organization. At the time of the decedent’s death, 
his secretary was married, childless, and 47 years of age. Held: No 
Federal estate tax deduction is allowable for the charitable remainder. 
The deduction is allowable only if the chance the charity will not take is 
“so remote as to be negligible”, and the chance of the birth of issue here 
was not that remote. Further, the statistical data introduced did not take 
into consideration the factor of volition involved where the remainder 
would otherwise pass to charity. 


No Deduction For Will Contest Fees 
M. L. Cadden, Executrix v. Welch, United States District Court, 
Southern District Ohio, January 19, 1961 

Decedent bequeathed $5,000 to his executrix. As executrix, the 
legatee paid $15,000 in attorney’s fees in defense of a will contest suit. 
The fees were allowed as an expense of the estate by the probate court. 
Held: The allowance of the fee by the local court did not occur in an 
adversary proceeding, and was not conclusive in determining the Federal 
estate tax. There was a presumption under local law that an executor- 
legatee acts in his individual behalf when he employs counsel in a will 
contest, and this presumption was not overcome by the evidence. 


Northern Plaintiff May Not Sue in South 
Charles S. Howard v. United States, United States District Court, 
Southern District California, December 27, 1960 


Plaintiff, a resident of San Mateo County in the Northern District of 
California, brought a suit for refund of Federal taxes in the Southern Dis- 
trict of California. Held: The suit is dismissed without prejudice. The 
United States has not “consented to be sued” in the Southern District by 
the Northern District plaintiff. 
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Deduction for Charitable Remainder May Be Lost 
Revenue Ruling 60-385, 1.R.B. 1960-52, p. 15 


The Internal Revenue Service has recently ruled with respect to the 
Federal income, estate and gift tax consequences of a transfer in trust, 
with income for life to an individual, and remainder to a charitable or- 
ganization. In issue was the effect of discretion in the trustee to invest 
in shares of regulated investment companies, if the dividends therefrom 
representing capital gains should be credited to trust income. Held: A 
deduction for the charitable remainder may be taken only insofar as the 
charitable interest is presently ascertainable and hence severable from the 
non-charitable interest. It was pointed out that no deduction would be 
allowed if the trustee were authorized to invest in such shares, and the 
capital gains distributions “may” be treated as income. 


“Special Emergency’’Not an Ascertainable Standard 


Michigan Trust Company, Executor v. Kavanagh, United States Court of Appeals, 
Sixth Circuit, Decernber 14, 1960 


Decedent, in 1931, created irrevocable trusts for each of his minor 
sons with himself as trustee. The trustee had broad powers over income 
and principal, and in particular the power to distribute all or part of the 


trust property to the income beneficiary “should what the trustee deems 
a special emergency arise.” Held: The exercise of the trustee’s dis- 
cretion was not governed by a determinable external standard, and the 
property is includible in his gross estate as a transfer with power to re- 
voke retained. However, accumulated income was not to be included, 
as the transfers were fully completed at the time made. 


Estate Tax Recouped Against Income Tax 
United States v. D. R. Bowcut, Executrix, United States Court of Appeals, 
Ninth Circuit, January 17, 1961 

A Federal estate tax return was filed in respect of decedent’s estate, 
and an estate tax was paid. Subsequently, the Internal Revenue Service 
determined a deficiency in income taxes for the decedent and his wife 
for years prior to death. The resulting income tax deficiency was paid 
by the estate, and because of the reduction of the taxable estate by the 
amount of the claim, an overpayment of estate tax resulted. The estate’s 
claim for refund of estate tax was disallowed as barred by the statute 
of limitations, as was a similar claim for refund of income taxes based 
upon recoupment of the overpayment of estate taxes. Held: The estate 
is entitled to a refund of income taxes paid in the amount of the over- 
payment of estate taxes. Recoupment may be had from the fund which, 
taken from the estate, gave rise to the overassessment of estate tax. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 


Trust Funds Must Bear Share of Receivership Expenses 
Laudan v. ABC Travel System, Inc., New Jersey Superior Court, November 23, 1960 

A travel agency made various agreements with airlines providing 
that moneys collected by the agency for transportation were property of 
the airlines, held by the agency for accounting to the airlines. It was 
agreed that the funds so held were trust funds. A receiver was appointed 
for the agency, and it was argued that part of the receivership expenses 
should be allocated to the trust funds. Held: The receiver acts for the 
court, and performed services of value to the trust funds and the airlines. 

Therefore, the funds must equitably bear their share of expenses. 


Contract to Bequeath Must Be Raised in Probate Court 
Abrams v. Schlar, Illinois Court of Appeals, December 6, 1960 
The estate of the decedent was administered in probate court, and the 


final account of the administrator with the will annexed was approved. 
Plaintiffs made no claim in probate court, but thereafter filed an action 
in equity to enforce a contract to make a testamentary provision in their 
favor. Held: The final account as approved was a judgment which 
could not, under these circumstances, be collaterally attacked in an equity 
action. The claim should have been filed in the probate court during 
the time there permitted. 


Codicil Revived Will Which Had Been Revoked 
Wade v. Sherrod, Texas Court of Civil Appeals, January 11, 1961 


The decedent executed a properly witnessed will in 1948 under which 
the principal beneficiaries were her cousin and the latter’s daughter. She 
later executed a holographic will in July 1951, under which she be- 
queathed her entire estate to her niece. Later in 1951, the testatrix 
executed a codicil which recited that the holographic will had not been 
executed, that she did not want any of her estate to go to her niece, and 
that her last will and testament was the one executed in 1948. Held: The 
1948 will is entitled to probate. The codicil validly republished and 
reaffirmed the 1948 will, and was adequate to revive such will despite 
prior revocation by the holographic will. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


PENSION FUNDS AND MORT- 
GAGE INVESTMENTS 


Although the assets of self-ad- 
ministered pension funds are now 
well over $25 billion, and the an- 
nual rate of growth is $2.5 billion, 
only about $300 million of their 
total assets are currently invested 
in mortgages. This situation, de- 
clares ABA Mortgage Finance 
Committee Director Kurt F. Flex- 
ner, requires a re-evaluation of 
their investment portfolios; other- 
wise, he contends, considerable op- 
portunities will be lost. 

Over a reasonably long period, 
FHA mortgages provide a far more 
favorable yield than Governments 
and, in fact, provide a yield su- 


perior to many reasonably safe 


equity investments. Although Dr. 
Flexner concedes that equities 
often reflect growth more than in- 
come investments, he stresses the 
fact that no sound investment port- 
folio would ignore the fixed-income 
advantages of long-term debt in- 
vestments. Urging a balance be- 
tween the two, Dr. Flexner says 
the only issue is whether the mort- 
gage is a safe and profitable long- 
term investment. A study of dif- 
ferent kinds of FHA mortgages 
such as Capehart, etc., discloses 
the improved yields that can be 
obtained through their acquisition. 

Even though pension funds and 
other trust funds do not require 
the same measure of liquidity as 
do banks, Dr. Flexner observes 
that the mortgage is relatively liq- 
uid. Amortized during the course 
of its life, the average maturity of 
a mortgage is 12 years. During 


the past 25 years, it may be noted, 
the modern mortgage has proven 
at least as safe as any other im- 
portant credit instrument or equity. 
Recent ABA surveys among com- 
mercial banks disclose that fewer 
than 1,000 mortgages went to fore- 
closure last year. 

Dr. Flexner feels that banks can 
do a great deal to help pension 
and trust fund administrators select 
mortgages for their portfolios. He 
notes that it has been profitable 
for a number of banks to originate 
and service mortgages with the 
objective of selling them to long- 
term investors such as pension 
funds. The capital, surplus, re- 
serves, and management skills 
which the banks possess are worth 
a great deal to the long-term in- 
vestor; there is no reason, the ABA 
Mortgage Finance Committee Di- 
rector contends, why a bank can- 
not originate mortgages and serv- 
ice them for regular investors. 
Obviously a proper development 
of this idea could prove mutually 
beneficial to banks and pension 
funds. 

Although Dr. Flexner regards 
FHA mortgages as particularly de- 
sirable to initiate such a relation- 
ship, he does not see “why the 
conventional mortgage cannot be 
reshaped into an instrument of 
credit which may be put to many 
uses such as the bond, for ex- 
ample.” The ABA, he comments, 
is now examining this possibility 
very carefully. 

Pension funds are characterized 
as “an unconquered frontier for 
mortgages” by Professor Paul L. 
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Howell who believes that, as a mat- 
ter of investment policy, mortgages 
might well constitute one-third to 
one-half of the fixed-income com- 
ponent of a pension fund. Accord- 
ing to this recognized pension fund 
consultant, acquisition of mort- 
gages has been impeded by reasons 
either institutional in character or 
financial in nature. 


Institutional hindrances, says 
Professor Howell, center around 
the character of the pension fund 
administrator, or his trustee-invest- 
ment adviser. More specifically, 
these impediments may be found 
in limitations contained in the 
trust indentures; public relations 
aspects of foreclosures; actual or 
imagined difficulties of doing busi- 
ness outside the state; personnel 
difficulties—lack of staff trained in 
mortgage servicing; administrative 
problems, reflecting the inertia of 
getting started; competitive nar- 
rowing of trustee fees. Neverthe- 
less, none of the above constitute 
a fundamental or inherent objec- 
tion against the long-term develop- 
ment of a mortgage portfolio. 


There are, however, qualitative 
financial reasons which restrain the 
acquisition of mortgages. These 
are described by Professor Howell 
as the lack of opportunity for cap- 
ital appreciation; lack of competi- 
tive net yield from mortgages; po- 
tential expenses accruing from de- 
linquencies or foreclosures; lack of 
“quality” of the mortgage loan. As 
Professor Howell observes, the lack 
of opportunity for capital appre- 
ciation would arbitrarily preclude 
some balance in a portfolio and, 
in itself, this is not a valid objec- 
tion. Also, the fact that savings 
banks, commercial banks and life 
insurance companies buy large 
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quantities of mortgages in place 
of other fixed-income investments 
pragmatically demonstrates that 
mortgages are competitive with 
bonds or negotiated private place- 
ments. 

The opinions of Dr. Flexner and 
Professor Howell are supported by 
David §S. Carroll, assistant vice 
president of the Chase Manhattan 
Bank of New York. Where the 
Chase Bank has authority under 
complete investment discretion and 
where there are the right types 
of opportunities, mortgages have 
been included to the extent of 25 
per cent of portfolios. Additional 
benefits cited by Mr. Carroll in- 
clude the opportunity to obtain 
geographical diversification and 
the existence of, in sale-lease back 
arrangements, important residual 
values. He believes that mort- 
gages offer “an opportunity to ob- 
tain current yields that are 25 per 
cent greater than those obtainable 
on corporate bonds and 80 per cent 
more than a good many common 
stocks that are currently being 
bought.” 


Trust Investments 

The backbone of common stock 
trust accounts should and will be 
made up of securities of the na- 
tion’s basic companies. Samuel H. 
Woolley, vice president of the Bank 
of New York, voices this opinion 
and also declares that future price 
enhancement is likely to be based 
more on earnings growth than on 
still higher price earnings ratios. 
Accordingly, he asserts that the 
selection of the basic stocks will 
be increasingly important; a min- 
imum growth rate of 6 per cent 
per annum is cited as one of the 
qualifying requirements for this 
basic section of the portfolio. 
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Advantage of cyclical move- 
ments, continues Mr. Woolley, may 
be realized through a second por- 
tion of the common stock section 
of a trust account. This section 
would permit acquisition of stocks 
that have fallen out of favor and 
are selling far out of line with the 
basic values and the ultimate earn- 
ing power behind them. 

Mr. Woolley suggests that a 
third portion of the common stock 
account also be established. Such 
funds could provide the trust ac- 
count with “a more direct partici- 
pation in the new areas of promise 
that arise in a changing world.” 
Opportunities, he explains, may 
arise from scientific discoveries and 
technological developments, and 
also from changing social patterns, 
population shifts and international 
developments. And although risks, 
in this type of investment may be 
greater and mistakes more costly, 
the potential for gain could exceed 
that expected in other sections of 
the portfolio. 

Mr. Woolley reminds us that 
since the end of World War II, 
price earnings ratios “have gone 
from about 7 times to over 18 times 
on the average.” It seems unlikely, 
he reasons, that earnings multiples 
over the coming years will per- 
form in the same manner and go 
from 18 to 40 times. Hence, his 
suggested format for portfolio man- 
agement. 


Investor Ignorance 


New investors in the stock mar- 
ket are already creating problems 
for bank transfer agents, states Ray 
F. Myers, vice president of the 
Continental Illinois National Bank 
and Trust Co. of Chicago. These 
problems are especially manifest 
in the reams of correspondence it 
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takes to explain some of the sim- 
plest forms commonly used in the 
corporate trust business. 

Illustrating his point, Mr. Myers 
cites last year’s survey of stock- 
holders by the United Shareholders 
of America which found that the 
majority of shareholders in Amer- 
ica were “dangerously ignorant.” 
Of the 2,000 shareholders covered 
by the survey, more than three- 
quarters were college graduates. 
“Yet 51 per cent couldn’t name a 
single product of any company in 
which they owned stock. Those 
who thought they knew something 
gave some very amazing answers 
to this questionnaire: General Mo- 
tors makes gasoline, Swift & Co. 
builds trucks (Swift Trucks, of 
course), Raytheon mines uranium, 
Bell & Howell produces aircraft, 
etc. Although 82 per cent claimed 
they carefully read the annual re- 
ports of the companies in which 
they invested, better than one-half 
of them couldn’t name a single 
president of a single company in 
which they held stock . . .” 


Mortgage Origination and Servicing 

Charles H. Robinson, vice pres- 
ident of the County Trust Com- 
pany of Tarrytown, N. Y., outlines 
7 specific reasons why “mortgage 
business is good for banks and 
banks are good for mortgage busi- 
ness.” 

1. Wherever there are possibili- 
ties of residential and commercial 
growth, encouragement of that 
growth is a self-serving obligation 
of local banks. 

2. Mortgage servicing, of itself, 
is a profitable operation. 

8. Profits can frequently be made 
in the origination and sale of loans. 

4. Building loan income and 
commercial relations with build- 
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ers and suppliers can be substan- 
tial. 

5. Contacts with individual mort- 
gagors offer opportunities for de- 
posit business as well as the sale 
of other bank services. 

6. Substantial deposits of mort- 
gagors’ escrow balances accumu- 
lated for payment of taxes and in- 
surance premiums are a welcome 
addition to total resources. 

7. Contacts with permanent in- 
vestors frequently lead to deposit 
and related business. 

“Servicing,” says Mr. Robinson, 
“can be done economically in small 
volume on bookkeeping machines, 
using amortization schedules for 
individual account records. As 
volume grows, there are electronic 
service centers around the country 
where, for a small fee, all details 
of bookkeeping and remittance re- 
ports will be handled.” 


History of Treasury Bills 


Treasury bills were originated by 
the British, who introduced them 
less than one hundred years ago. 
According to the February issue of 
the Midland Bank Review of Lon- 
don, the bill evolved, like the 
check, from the centuries-old bill 
of exchange. Essentially a Treas- 
ury bill is a document by which 
the Government borrows money at 
short-term; it is also a principal 
component of the “floating” part of 
the national debt. 

Prior to 1877, Britain’s floating 
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debt consisted of loans from the 
Bank of England and Exchequer 
bills. Incidentally, the latter were 
clumsy instruments which had 
fallen out of favor with lenders. 
Because the Government needed 
money for construction of public 
facilities and because the then 
Chancellor of the Exchequer was 
unwilling to enlarge the permanent 
debt (in the form of consols ), there 
was a search for a means of at- 
tracting temporary funds that was 
superior to the disliked Exchequer 
bills. This prompted the Chancel- 
lor to seek help from the editor of 
the Economist, the renowned Wal- 
ter Bagehot, who proffered the 
following advice. 

“The English Treasury has the 
finest credit in the world, and it 
must learn to use it to the best ad- 
vantage. A security resembling as 
nearly as possible a commercial 
bill of exchange—that is, a bill is- 
sued under discount, and falling 
due at certain intervals — would 
probably be received with favor 
by the money market, and would 
command good terms.” 

Acting on the economist’s ad- 
vice, the Treasury bill was devised 
and issued, and the popularity it 
gained has never diminished. To- 
day, of course, the Treasury bill is 
also a vehicle of monetary regula- 
tion, a function far removed from 
that of the straightforward bor- 
rowing instrument of Bagehot’s 
invention. 








